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1 Craven againſt Widdows, | 
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yton againſt the Duke of New- 


Dyer againſt Dyer, 
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caſtle, 112 
Canning againſt Hicks, -|. 187 
Cartwright againſt Pettus, 114 
Lord Coventry againſt Thynn, 71 
=== againſt Hall, 134 

Lady Mary Cop es Caſe, 239 
Colſon againſt Gartliner, +43 +: 
_ Conyers againſt Hamond, 82 
Collett agarnft Collett, 110 
Comyns againſt Comyns, 171 
_ Culpepper again Alton, 115,221 
D. 
Aſhwood agaiznft Elwall, 56 
Draper's Caſe, 64 | 
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| Lyford againſt Coward, 150 | Pollard agaizi# Downes, 121 
Lingon againſt Foley, 205 | | 
Loyd againſt Phillips, 17 R. 

Lockner againſt Strode, 48 
Lutton againſt Rodd, 206 Awſon against Sachaverell, 58 

; „ L. Ranelagh againſt Hayes, 146 

5 M. 1 —— againit Thornhill, 153 
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Huter againſt Gilliard, 250 
8 Company of Stationers Caſe, 

66,76,93 
Snelling again Squib, 47 
Street againitMercers Company, 196 
Strickland agains? Coker, 211 
my 12 Earl of Leiceſter, 27 


ympſon againſt Field, = 
* againi} Strode, 196 
. 
Aylor againit Beverſham, 199 
Taylor againif Rudd, 241 
- = - = = agains} Dabar, 2212 
Tauluries againft Ward, 76 


Temple again Rowſe, 7 
Trethewy agains? Hoblin, LT 
'Tiſfin again Tiffin, 49,55 
Tilſly again Throckmorton, 132 
Tyas 22 Talbot, 199 


Thomas «gains? Lane, 26 


Uuedale againit Ettrick, 


| Sir Hugh Windham againſt Lord 
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. 
120 
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Akelyn again Walthall, 8 
 Wakelyn againit Warner, 


| | 247. 
Wagſtaff agæin t Read, 156 
Lord Ward against Ld. Meath, 173 
Warner again Seaman, 209 
Warner again - - - - - 247 - 
Wingfield ggainſt Combe, 16 
= Wane „ 
Williams againſt Day, 32 
Sir John Winn ae, S Sir Tho. Lit- 
tleton, | ICP -: 
White againſ j Small, 10 


Whitmore again I Ld. Craven, 167 


212 
203 


Richardſon, 
Woodward agzinſi King, 


Books printed 2 John Walchoe in the Middle Temple 
| _ Cloyſters 


4 bard's Roman Hiſtory from the Building of Roo, t ro the Removal 
of the Imperial Seat by Conſiantine the Great. 
Obſervations Hiſtorical and Genealogical, in which are the Originals of 


In 2 Vol. in Od avo. 


the Emperors, Kings, Electors, and other Sovereign Princes of * 
with ſome Enlargements to Eg land. Octave. 
 Charron of Wiſdom, in 2 Vel tranflated by Dr. Stamp. In Oftave. 


Nb T0 TE 
8 Right Höusurbis, 


Su Nathan Wrights Y | 


| Lord Keeero of the Great Seal of England, and 
One of the Lords of His Majeſty 8 moſt 
Honourable Privy Council. 


My LORD i. 
HE following 8 beets Sond preſem ther 
10 Tour Lordſhip's View, no ways preſuming 
on their own M - Wh or NA erit, but wholely con- 


fi ding i in Your Lordfoip 0 Grange 10 ache em. 


The Author (if 1 am b inform ed) was, when 


living, or many Years a Prattiſer of the firſt Rank, 
in that Hal and Hononrable Court of which Your 


f Lordſbip i is now the Head, and gen Ornament. 


The $ " eff Matter being Equity, it carries ſome- 
thing of 2 retence (with Tour Lordſbip Pardon and 


Permiſſ on) to be addreſt to Your OY as the Foun- 
tain of E quiny. 
| You 


The E piltle Dedicatory. £ 


Don have, My Lord, not only the Cuſtody of His 
1 Majeſty's Royal Seal, but You are the Great and Juſt 
Diſpenſer of the Royal Equity and Conſcience ; and, I 
hope, of «Mercy too, in forgiving the Confidence of 
this Aadareſs, 1 Fa LO”, 
s. Part herein has been lil: more than Mid- 
wifing into the World another's Orpban- Iſne: And 1 
was glad of finding this Occaſion publickl to profeſs | 


My Lord, 


#40 


Your Lordſhip's moſt Humble, I 


Term. S Hill 
Anno Regis 30 & 31 Car, II. 
In 5 


ere 


88 
2 


Bland and Middlezon. 


ail. in witing J. 8. telle in Fe ee bali Heir = TRE a- 
Land to his Daughter E. and her heirs; and his gainſt Wiſe De- 


B25 


mind is, if his Son A. pay to her 50 1. then his viſce for her 
Son ſhould have that Land ; the Pony was not * : 
patd at the day appointed by the Mill; the Daughter ſells Condi 
the Land, it was decreed by the Land Chancelloz againſt -* tion 
the Uendee, he paying the Wony, fo2 he took it but as 
in the nature of a Security, though it was objected by. 
Sir Fr. Winnington, that this is a contingent Deviſe to the 
Son on payment, and then too, if he had perfozmed and 
paid, he could have had but an Eſtate foz Lite, the Remain- 
der oꝛ Reverſion in Fee to the Daughter. : 
Note, 'Tis no reaſon, that his Failer ſhould give the 
Son a greater Eſtate in Equity than the Will in waiting, 
gives him on perfozmance of the Condition by the expꝛels 
words of the Gill in wziting, and the Will cannot be of 
Land, but in waiting 3 So as if the Teſtato? having made 
ſuch Mill in wiiting had by Parol declared that the Son 
ſhould have the Fee fimple on Payment, it LL not avaſl ; 
yet it was decreed, ut ſupra. ETA | 


B Morley 


— 
2 n — > — * 


- ——_—_ 


* 


" Term. Hill. 3 0 31 Car. IL in Cancellaria. 
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Morley verſus Morley. 15 February, 167 8. | £1 


Tyaſice robbed, e Defendant was True fo2 the Plaintiff an b 
_= Inkant, and received fo2 him 40 l. in Gold, a Ser- 

vant ok the Defendant living in the Houſe with him rob⸗ —_— 
bed his Paſter of 2001. and the 40 |. out of his Houſe. i 
The Robbery, viz. That the Defendant was robbed of E- 
Mony was p2oved; the Sum of 401. was povey by only 8 
the Defendants Dath, E 
Lord Chancellor. He was to keep it but as his own, and | 8 
allowed it on account; fo in caſe of a Factoz, ſo in caſe vi 
N 8 robbed, Pe? a cannot * — other 8 


Anonymus. 25 Febr. 1 678. | 


Damage for Le- A Suit was begun fo2 a Legacy and to diſcover Al. 

n ſets, no Aﬀets ſuffictent being diſcovered; after o. 

10 Relief i ther Alſets came ta the Erecutozs Hands, and a ſecond 

the Bill. V Bill koz the Legacp, and Afﬀets thereon diſcovered, and 
the Lozd Chancelloz gave Decree fo2 the Legacy, and 
Damages from the firſt Bill exhibited; fo2 that was a 
good demand of the Legacy, though it was Kot _— 
and not only from time of Allets. . 


0 2 
1 8 
= =" — * 
— — — — br 


D E 


at the Bar, that the was ſo ſentenced becauſe ſhe was 
married by a Non-Confouniſt Miniſter: But it was 
but ſaid, and to that ſaying the Chancello2 (aid it might 
be allowed as well as by a Romiſh Pꝛieſt, oz he ſaid to the 
like effect ; but nothing pꝛoved. The Cauſe being heard, 
the Court in regard of the Repeal of the Adminiſtration 
could not relieve her, but in the pzoof it appears ſhe had 
another Title not ſet fozth in the Bill no2 put in the Il 
ſue, viz. That the Moꝛtgagoꝛ befoze TTlitneſs gave 2 s. 6 d. 
to the Heir and declared, that the Platntiff ſhould ſell the 
Houſe, pay the Moztgage, and with the Houſe and Trade 
of Dying maintain her ſelf and Childzen, ſo that it was a 
Parol Declaration of a Truff. . 
Object. It is not alledged no? in Illue, therekoze, &c. 
Chancellor. There J ſee Right J will have it tried 
ere J decree againſt it, and it is no inconvenience, foz 
the inconventence is becauſe the other ſide cannot examine 
to what is not alledged, but at the Trial he may, and fo 


, direced a Trial on that Point. 
5 2. Anonymus. | 


— — 3 8 
D E 

1 Ano | Rego 32 Ca Il. 
A > i Td „„ 5 
JT Bevan verſus Dike 27 Novemb. 1679. 
* FRWE Plaintiffs c1ite and Apminittratrix to her g., 
mn - Þugband ſues Dike Boxtgagee of a Dye-bouſe ar nt in lf. 
7 and Ueſſels, but the Adminiſtration was re⸗ DE 
4 pealed becauſe ſhe was married, and it was ſac 


* Lem. Mich. 32 Car. II. in Cancellaria. 


Anonymus. Novemb. 27. 1679. 


Heir helpt - 1 Husband \deviſed Lands in queſtion to his 
gainſt Wife De- (aire koz Life, the Son exhibits a Bill pꝛetending 
2 the Devile to the Mike void, berauſe 25 Eliz. the Lands 
ncovery- muere entatled to his great G2zandfather,to whom he was 
Deir in Tail; and to diſcover the Deed in Tail, the 
Wife conkeſleth wiitings in her hand; ſhe is ozdered to 
bzing in all the wiitings, and it fell out that the Deed of 
Jntail was among the reſt. The Þeir by a Motion ex 
parte gets all the wzitings our of Court, and, on 
Motion after was o2dered to bing them in agatn, and 
OLE Eg + Op 89 
At the Hearing Mz. Keck pꝛays that the Heir may not 
make the Court an Inſtrument to help the Heir to the 
Deeds, but that ſhe the Defendant may be in the ſame 
Condition as ſhe was befoze the wiitings brought in by 
: her in Obedience to the Court, fo2 though the Oeviſe was 
: 5 voluntary and not in purſuance of Articles in Marriage, 
| 1 pet unleſs the Heir would confirm her Eſtate, he ought 
| not to be aſſiſted by the Court, foꝛ there is a Conſidera- 
' tion (to wit) to pzovide for his ITlife, and ſo had it been 
| if the Father had in like manner deviſed to younger Chil- 
d2en, fo2 the Conſideration in Law is good, (Mike) to 
raiſe a Aſe at Common Law, | | | 
De affirmed there were Pꝛelidents fo2 him, and the ra- B 
ther becauſe the Father had power to dock oz bar the 8 


Chancellor. J will never help the Iſſue againſt a Pur- A 
chaſoz, but here it is a Bounty in this Caſe, and in ſuch "8 
Cale the Deir having a good Title ſhall be aided ; and 1 
decreed the Deed to the Plaintiff, - * „„ = 
Anonymus. Novemb. 27. 1679. =" 
BOP 5 ; E Caſe was. The Father ſetzed in Fee moxtgaged = 
A. mo 4 the Land and gave a Statute to the Doxegagee to 2 
lieu of the per- PAP &c. and made his TUlll, and deviſed 500 |. to his 8 
ſonal. Daughter and died, the Moztgagee took ſa much of the = 
perſonal Eſtate in Execution on the Statute that there⸗ 1 
vy there was not ſuffictent Aſſets left to pay the Legacy. 1 


— 
— oe EE Zones ah nr gs 


Term. Mich. 32 Car, II. in Cancellaria. 


The Queſtlon was now that the Þeir was diſcharged oz 
eaſed of the Debt out of the perſonal Eſtate liable to the 
Legacy; if now the Daughter ſhould have celief again 
. the heir, who was eaſed out of the perſonal Eſtate which 

was liable to her Legacy; and it was decreed fo? her. 
Chancellor. here the Heir is indebted by Moztgage 
made by his Father, o2 by other means as weir co his 
Anceſtoz, the perlonal Eſtate in the hands of the Execu⸗ 
toz ſhall be employed ro pay that Debt in Cale of the 
Peir; but if there be not Aﬀets to pay other Creditoꝛs oz 
bother end of the Teſfatoz on his Legacies, the Heir ſhall 
not turn his Charge on the perſonal Eſtate. In this Caſe 


Heir Executor. 


here was ſufficient to pay the Debt by the Moztgage, &c. Management of 
and the Legacy out of the perſonal Eſtate, and when both che Eſtate. 


can be ſatisſied both ſhall be ſatisfied ; and the Contri⸗ 
vance to make the perſonal Eſtate liable to the Legacy to 
wards ſatisfaction of the Woztgage(looksl ike a Fraud and 
ſhall not pꝛejudice the Legatee, but ſhe ſhall habe recom- 
pence againſt oꝛ upon the Yoztgage though oziginally not 
liable to her. And my Loꝛd cited ſeveral Pzeſidents de- 
creed upon the ſame reaſon, | 


Legate verſus Hockwood. Nov. 27. 1679. 


Tpc Plaintiff bought of the Defendant five ſixteen 
Parts of a Ship, which he had fozmerly ſold by 
Blll to the Plaintiff, and gave him Bond foz the Ponp, 
and alter the firſt Bill kept the Bill, ſaying, be woidd keep 
it till he were paid, and being after requeſted to make a 


Mony ſecured 
by Bond diſ- 
charged the Aſ- 
ſurance denied 
on Demand. 


Bill of Sale to the Plaintiff, refuſed to do it; the Plain Conſideration. 
tiff pleads, that by reaſon thereof he could not diſpoſe of Aſſurance. 


his Intereſt, foz though he had Title by the verbal Sale, 
yet none would deal with him on ſuch terms without a 
Bill of Sale to make out his Title, but he did not ingance 
in any particular perſon, who refuſed to deal with him 
The Plaintiff ſent the Ship to Sea, which made a loling 
Gopage, at her return to England, the Defendant then 
pꝛokered a Bill of Sale, but the Plaintiff refuſed it, and 
now ſues to have up his Bond though he had not pald 
the Mon. | | 
Chancellor. Then the Ship was ſold it is implyed, 
that the Uenvo2 ſhould make Aſſurance by Bill of Sale, 
but not unleſs it be demanded : 771as it demanded? 


The 


Op" ere 


Term. Mich. 32 Car. II. inCancellaria. 


The Council foz the Plaintiff read and pꝛoved a De- 


Keck. Here is a Bargain executed, Security fo2 the 
Mony given, Poſſeſſion taken by the Plaintiff, and the 


Ship employed by him and ſafe returned, and we pꝛap to 


| have our Bony accoding to Security to us fo2 our Ship 


given, which he hath. | 


Chancellor. When you had Security you ought on 


Demand to have made Aſſurance; ifa Man buy Lands and 


ſecure the Monp, if he who ſells will not make Aflurance, 


when reaſonably demanded, he ſhall {oſe the Bargain, 


Parol Aſſign- 
ment of Debts, 


therefoze decreed the Bond to be delivered up and the five 
Parts, &c. reaſſigned to the Defendant, | 


Faſhon and other Creditors of Anthony Pearſon 
deceaſed, Plaintiffs, againſt Atwood Executor, 


and John Atwood and againſt the Debtors of An- 
thony Pearſon and Ralph Pearſon Admini- 


ſtrator de Bonis of Anthony Pearſon Defendants, 
On the Hearing 4 December 1679. The Caſe 


was. 


Tad Atwood a Merchant in Norwich, deceaſed, im. 
ployed Anthony Pearſon deceaſed, as his Fado in 
London, to fell Stuffs fo2 him, and did charge him with 


great Sums of Yony by Bills of Exchange, many ol 
which Pearſon accepted, and finding that he had accepted 


moze Bills than Aﬀets to ſatisfie, complained thereof to 
Atwood, who thereupon willed him to go on, and agreed 
that he ſhould lell the Goods, and diſpoſe of Goods and 
Debts as his own to ſecure himſelf ; which he did, and 
ſold to the Defendants, and entred them in his Accounts 
in his own Name, and the Bupers (ſome of the now 
Defendants) knew not whoſe Goods they were but bought 
them of Anthony Pearſon ; two days after the Agreement 
John Atwood, the Merchant, died; afterwards Anthony 
Pearſon, the Facto2, aſſigned thoſe Debts ſo contraged to 
Packer, another Defendant, to the uſe-of the Credito!s 
of Anthony Pearſon, and dyeth. The Scope of the Bill 
was, That accozdingly the ſaid Debts may be employed 
tu the uſe of the Creditoꝛs of Anthony Pearſon accopping 
to the Aſſignment, | | ES 
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B. Atwood, Executrix of John Atwood, oppoſed it foꝛ 


* that ſhe was ſubject to Demands of divers perſons by 
Bond, which Debts by Bond are to be paid befoze any 


Debts by verbal Agreement; and though Pearſon ſold the 
Goods of Atwood to the Defendants, vet Atwood might 


ue fo2 the Debt in his own Name (which was not denyed) 


and though in Arwood's Life-ttme he could not avoid hts 
Agreement, yet the Caſe is altered by his death; fo2 him- 
ſcif was equally lyable to his verbal Agreement as his 


Bond; but the Execut92is not ſo,-fo2 he muſt pay Bonds 


before ſimple Contracs. | + h 
It was ſaid fo2 the Plaintiff. Debts though not al ⸗ 
ſignable in Law are on good conſideration affignable in 


Equity, and though the pzoperty of the Debt be not al- 


tered, yet it binds Atwood, the Aſſignoz, and conſequently 


his Executo2 : So as the one no2 other can avoid it in 
Eaquitp, and there is no danger ol Devaſtavit to the Exe⸗ 
cuto2 3 fo? it cannot come to the Executoꝛs hands, koz the 


Executoꝛ is bound by the Afſignment as well as the Te- 


ſfatoz, and till it come to his hands the Executoz cannot 


The Attorny General objected. The Creditozs by Bond : 
are now concerned, foꝛ they ought to be pzeferred befoze a 
verbal Agreement, and the Executozs fo2 them in their be · 


* f a 


_ + The Chancellor ſeemed to incline much againſt the 
Plaintiff, but directed a Trial on this Point, viz. It there 


were any Agreement between the Fado; and Merchant, 
that the Factoꝛ ſhould Have the Debts fo2 his Security. 


It was inſiſted on as a Cuſtom between Merchant and 


Merchant that all Accounts ſhould be evened on either 


fide by way of Eſtappel, when the Buſineſs was of the 
fawe employment, Sc — e 


Temple contra Rowſe. Decemb. 8. 16 79. 


A Decree was made, and befoze Colls taxed, the No Revives oe 
Plaintiff died, and a Bill ot Revivoz bꝛought and Coſts only. 
dilallowed by the Lozd Chancellor, Dn Plea que ne giſt. 
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pour coſts. 
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Verbal Agree- 
ment no ſtay to 


Wakelin contra Walthal. Decemb. 8. 16 7 9. 


| Decree being paſt, the Defendant to a Bill to ex- | 
ecute the Decree, ſet fozth a Parol Agreement in 


Execution of 2 Bar; to which Anſwer the Plaintiff demurs, and the 


Decree. 


Stat. Car. II. 


Will. 


Dcvile. 


Chancello2 allowed the Demurrer though the Agreement 
were ſubſequent to the Decree 3 the Decree thall pzoceed, 
and if .the Defendant will have advantage of the Agree- 
ment, let him bzing an Oꝛiginal Bill, fo2 if he have ad⸗ 
vantage by it in way of defence, one witneſs may ſerve his 
turn, but to an Oꝛziginal Bill here if he in his —_ 

deny the Agreement, one witneſs will not convic him, ſo 
as by this way of Anſwer the Plaintiff I lole the be- 
nefit of his Anſwer. \ 


Anonymus 9 Decemb. 1 x67 9. 


Oꝛtgagoꝛ alter Fox __ _ in wilting Ace 
the Statute, and. att ted only by two witneſſes, 
devi ed the Land, and upon Tryal a Gerdia againſt the 


- Ualidity of the Will ; fo2.the Queſtion at the Trial was 


not on the Point of Equity, whether the Equity of Re- 
demption paſſed by the Mill, but whether the Lands pal⸗ 
ine the Moꝛtgage being then unknown, but dilcovered 
nce? | 
And now MY}. Eccleſton moved, That this is not within 
the Statute which nulls ſuch Mills only in caſe of Devile 
of Lands by vertue of the Common Law, Statute oz 
88 but a Deviſe in Equity is not good either of thoſe | 
avs | 
Chancellor. J cannot tell that, but befoze the Statute if 
a Moꝛtgagee befoze the Condition bzoken deviſe, &c. it is 
votd, fo2 a Condition is not deviſable, but after Foxtecure 
the Equity of Redemption is devilable. 


Hodges 


* 
* 
** 
[T- 
£ 
* 
5 
Fu 
38 
i 
* 
x 
1 
1 
25 
* 
bl 
i 
8 
i 
H 
18 
by 
33% 
x 
RR 
11 
OY 
» 
18 
9 
2 
2 
** 
* 
. 
mY 
$5 
is * 
i 
18 
7. 5 
1 
* 
1 
£0 
off 
a8 
vo 
\ BY 
*% A 
1 
25 
128 
bod 
s 
$4 30 
* 
4 
9 
74 
FA 
wk 
5 
» *. 
* 
* 
oy 
8 
(FF 
$1 
8 
oy 
77 
Pe! 
#1 
142 
n 
3 
31 
1 
KEN 
. 
% 
4 
BA. 
8 * : 
. 
Wy 
JV 
& 1 
K 
\ 
IL 
4.5 
i 


» 


Term. Mich. 3 1 Car. II. in Cancellaria. 9 


Hodges contra Waddington. 11 Dec. 1679. 


b E Qnecklon and Cale was. An Adminiſtrato? Executor, pend- 
poſſeſſeth himſelk of the Inteſtate s Goods, and de⸗ ing a Suit for 
viſeth Legacies and dyes, his Executoꝛ voluntarily with⸗ che Eſtate, vo- 
out compulſion of Suit pays the Legacy, there then be- luntarily p:ys a 
ing a Suit in right of the Jnteſtate, to recover the Goods, 1 = - 
and after that the Goods are eviced from the Executoz; ber * 7-5 
ſo that now he hath not noꝛ truly had Aſets foz the Le⸗ E, ccutor. 
gacy: The Executoꝛ ſues to have back from the Legatee Eviction. 
what he pald, and in truth was not bound to pay, but vo- Loſs 
luntarily did. 


"8 The Lozd Chancellor adviſed 2 But in the ſame dap 
3 in the Afternoon the Loꝛd Chancellor diſmiſt the Bill, be⸗ 
caule the Executoz paid the Mony voluntarily without 
N Compulſion by Suit. And 2dly, with his Eyes open when 


* he knew that the Eſtate was in queſtion, ſo he was aware 
9 of the danger of the Aafon. Jf the Suit foz a Legacy 


I be in the Eccleſiaſtical Court they make the Legatee 

1 gibe Security, becauſe when the Legacy is paid they 
cannot reſtoze, &c. And here the Court decres a Legacy 

* without Security (unleſs in caſe of Poverty o2 the like) 

3 fo2 this Court can reach the Legatee again if there be, 

* cauſe. | ee e | 
Trethewy contra Hoblin. 

1 T Rethewy purchaſes of Francis Hoblin, Son and pelt No Colts os 


R$ of Thomas Hoblin Lands called Bawdo, and by anoe Trial if the Ti- 
1 ther Purchaſe purchaſes Penhale Prideaux, and had Botte tle not good, 
gage of Penhale ſans addition, and Penhale Hungerford, but probable. 
the Purchale⸗mony and Debt 3000 J. the Eſtate of Pen- 
hale and Hungerford was fn Reverſion .after a Jointure 
to old Hoblin's Wife, N „ 
bs Trethewy's Bill was againſt Thomas Hoblin, the poun- 
=_ ger Son, and Hawky an Attomep. The Equity was to 
diſcover Incumbzances, examine TUitneſſes, have up the 
Evidences and TUritings, which the younger Son being 
Executoꝛ to his Father hath, and to be inabled to try the : 
Title, which he could not do without aid of this Court . 
during the Jointrels 8 Life, - 4 


Per 


8 


10 Te Mick. 3 I 1 Cr Il. in Cancellaria. 


Ag Trial was in Devon f02 Penhale, but ſet aſide c on 
Certificate of the Judges coram quo, &c. And a new 


8 


Trial in Banco Regis by a Jurp of Middleſex touching 


Penhale, which paſt againſt Trethewy, and a Trial fox 
Bawdo, which was claimed by Hawkey, which paſt fo; 
Hawkey. 
The Cauſe was now heard again 16 December, 1679. 
The Point in debate was, Whether Trethewy, who had 


lost his Monp and Security, and had a pꝛobable Cauſe of + 


Suit, thould 7 Coffs at Law oz here ? 
The Low C 


there, 


: Gra & Mary UVxor, contra Hayman, Oc. 
9 Decemb. 187 „ | 


Eſtates tranſpo -- E Caſe was. ene Rook, Standfather of Mary, 
ſed to maintain - ſeized in Fee, deviſed the Lands in queſtion to 


the intent of the Lawrence his Son, Father of Mary the Plaintiff, and 
Will. allo of the Defendant Hayman Rook fo2 the Life of 


Devile. Lawrence only, Remainder to the firſt Son ok Lawrence, 


and the Heirs Sales of ſuch firſt Son, and ſo to the 
other Sons in præfat' rerminis ;; the Remainder to John 


Brown and Lancelot Johnſon, &c. fo2 their Lives on 


Truſt and Coufidence in them repoled fe2 the better ſe- 
curing of the ſeveral Remainders befoze limited; the 
Teſtato2 dyed, Lawrence befoze any Son bozn, by Leaſe 
and Refeaſe makes J. S. Tenant foz his Life, and fuffers 
a Common Recovery to the uſe of himſelf again fo2 Life, 
anda Remainder fo2 years to the Truſtees to raiſe 1000 l. 
oztion fo2 his eldeff Daughter, and then afterwards hath 
Ilſue the Plaintiff Mary and the Defendant Hayman 
Rook, his Son and Heir, and dpeth. The Suit is fo2 
the 1000 l. | 

The Defence by Plea was, That Brown, "Ot the Tru- 
ſtees, to pꝛeſerve the Contingent Remainders to the firſt, 


ſecond, &c. Sons are living and conſequently the Cllates ; 


contingent not barred by the Recovery. 
| Again which it was objected, that Lawrence, till a Son 
bom, was Tenant in Tail, and the Effate to Brown, &c. a 


Remainder after,and not befoze the Entail toLawrence,and 
: ſo 


ncellor ozdered not any , but the De. 
kendant might enter Judgment at Law, but no Coſts. 


2 


TY 
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lo is barred by the Recovery, and could not pꝛeſerve it 


ſelf, a fortiori, not the contingent Remainders pꝛecedent. 
After Debate the Loꝛd Chancellor allowed the Plea, fo; 
the Law will manage and marſhal the Willi accozding to 
the intent, which here was to pꝛeſerbe Contingent Eſtates 
limited in place after the Contingencies; but if it ſo 
ſhould ſtand in Conſtruction of Law it cannot pꝛeſerve 
them, therefoze clearly ſhall be conſtrued bekoze them. 


William Mellin E/; Plaintiff, rhe Royal Afi- 
can Company and Richard Edlin, Defendants. 
| The Cafe. * 


ſiſt of the Agent General, and a firſt Merchant, and a 
ſecond Merchant; the firſt Merchant was to be Gold taker, 
the ſecond. Merchant TUarehouſe-keeper, and the Plaintiff 


was to have a Sallary of 400 l. per annum, two third 


parts of which was to be paid in Africa, and the other 
third part in England, when the Company had allowed his 
Accounts; and the Company gave the Plaintiff-an Eſta- 
bliſhment 02 Rules by which to guide himſelf, And by 


which the Dut-Factoztes were alſo to be guided, by which 


Eſtabliſhment the Dut- Facoztes were to ſend their Accounts 
to the Company of all their Tranſactions, and gave the 
Company. Security to be accomptable to them foz all 
what they received and paid foz them. And the Plaintiff 
and Council were alſo to take the Accounts of the-Dut- 


 Facoztes and enter them in their Books, which were kept 


fo2 the Company at Cape Corſa Caſtle. 

All the time the Plaintiff was there (which was thiee 
years) the Defendant Edlin was (fo want of a third per- 
ſon) both Gold taker and Marehoule keeper. ty 

The thee years being ended the Plaintiff and Edlin 


came home, and having delivered up his Accounts and 


Papers to Pz. Hodskins his Succeſſoz at Cape Corſa, 


ent the Company accozding to their Eſtabliſhment juſt 
Accounts from time to time of all their Tranſactions, 


E The 


Z NM Odober, 1672. the Company- choſe the Plaintiff Merchants of 
to be their Agent General and Preſident of their Coun- the African 
ell at Cape Corſa in Africa, which Council was to con- Company. 


— — 
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The Plaintiff expected the Remainder of his Sallary, 
but the Company ſued him at Law fo? all their Goods ſent, 
and got Judgment (Quod computet.) 5 = 
To be relieved againſt which Sujt, and have the Re- 
mainder of his Salary is the Scope of the Bill. 
13 July, 1675. The Cauſe came to be heard, and de: 
creed, „ 42S © 4400 
1ſt. That the Plafntiff ſhould account with the Com- 
pany as their Agent General in the ſaid Trade at Cape 
; Corſa Caſtle, „ $ 95 
.2dly, That Edlin ſhould be admitted Marehouſe keeper 
throughout the Plaintiffs Agency, | 3% 
 zdly, That in making the Account the Plaintiff is to 
be diſcharged of all Goods delivered into the Warehouſe 
at Cape Corſa Caſtle, and went to the Dut-Factozies and 
were delivered there, 02 that were not deltvered there 
though the default of the Maſter of the Ship, o2 anp 
bther accivent, | WE, W 
Ithly. That the Plaintiff ſhould be charged with all 
Goods belonging to the Company, which he oz any by his 
Oper took out of the Marehoule and diſpoſed of; and 
with all Goods that went to other Facoztes which were 
afterwards imbezilled by him 02 his Oꝛder, oz ko: his 


uſo, = $6, EH. 
- 5rhly. That the Plaintiff ould be charged with ſuch 
of the Companies Goods as came to Cape Corſa Caſtle, 


and were not delivered into the Clarehouſe, no2 conſign- 'F 
ed — any other Faco2y, but came to the Plaintiffs hands 1 
02 ue. | | 3 85 . 4 
- 6thly. And if any Goods came to any Out-Facozies F 
and Pꝛodua had been anſwered the Plaintiff, and he hath 1 
not anſwered it ts the Company, the Plaintiff is to be 1 
charged therewith. = 1 op 1 
_ - ztehly. And that in this and all other matters of the Ac- 1 
count, wherein the Plaintiff is charged he ſhall not be al- 1 
lowed any thing in diſcharge, but what he pꝛoves. * 
And that in all Caſes not befoze direced where Edlin _ 
may be charged, the Plaintiff is to be diſcharged. . 
That this Ower was entred accowing to the Minutes 
and the Defendants acquieſced under the Decree lo far as "8 
to bing in their charge bekoze the aſter, and accepted A 
a Diſcharge, and took a Warrant to attend the Yaſter MW 
on the Diſcharge. | | 5 Ci 


Dt 


9 


ee. 
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But inſtead thereof petitioned the Low Chancellor to 
| recifie the O2der, and would have the Plaintiff charged 
= _ with the Monies demanded by the Dut-Facozies in their 
8 | Accounts which they ſent the Plaintiff during his reſidence 


- at Cape Corſa, the Petition atledging that near 1000 l. 
= is demanded by the Plaintiff in his accounts in groſs 
fo2 Charges allowed by him in the accounts of the Dut- 

fact ones without the pzoducing the Mouchers. £53 


In anlwer to this Petition, the Plaintiff ought not to , the 15:4 

be charged with the Demands of the Dut-Facoztes, fo2 he Article in the 

knows not no? is concerned whether thoſe Demands be juſt Eftabliſhmene to 
92 unjuſt, no2 can he allow 02 diſalſow of them, but muſt Prove the Com- 


rake them as they were given; and ik they are falſe ac- He 04 dire 


1 counts the Dut-Facfozies are liable to the Company, to £40; ſhould 
1 whom they by the akozeſaid Eſtabliſhment are to account an account to 
1 and give Security ſo to doo. the Company 
| ö e in England, of 


= all Goods they received and fold, and ſend to the Company by every Ship a Copy Journal 
1 of all the Proceedings; and notwithſtanding that accounting to the Company in England 
in they were to account to their Agent and Council at Cape Corſo, ſo as they might inſpect 
all their Actings, and keep perfect Accounts with them in the Companies general Books f 
at Cape Corſa. Vide the Securities the Company uſually took of all their Factors in 


#3 2d8od tent 232 ů — 


Guinea being in their Cuſtody. 


2. Its not reaſonable to charge the Plaintiff with what 

1 he never received, koz the Dut-Facozies returned him : 
"8 no more Effects than what came clear after the deduction i 
of their Demands, which deductions were made by them- | 
ſelves, and not by the Plaintiff ; no2 could the Plaintiff 
and Council at Cape Corſa refuſe ſuch Effeas as they 


1 ſent oꝛ bzought thither, if they had, the Company might 
1 have complained fo2 that caule. | i 
1 3. As to the Allegation of the Petition that the Plaintiff 
demands groſs Sums fo2 Charges allowed in the Out- 
1 Factoztes accounts, there is no ſuch thing the Plaintiff 
3 making no demands; there being only entred accozding 
1 to the Companies ſaid Eſfabliſhment in the Books kept 
8 at Cape Corſa ko; the Company the general and total 


. XZ  Sums demanded by, the Dut-factozes fo2 what they dif- 

- 1 | bucſed, no2 is there any occaſion fo? the Plaintiff to make 
' aanp ſuch demands, fo2 being not chargeable with what 

A Goods were ſent to and received by the Dut-facozies, he 


1 cannot be charged with their diſpoſal of them, and ſo hath 
1 no occaſion to demand any ſuch allowance. 


cet 4. As 
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4. As to the charging theſe accounts in the Companies 

Books kept at Cape Corſa Caſtle in groſs Sums it was 

no Crime in regard it was the uſage, and alſo fo? that by 

the Company's ſaid Eſtabliſhment the Dut-fatoztes were 

themſelves to render an account of all their Receipts and 

Payments, and fo2 that purpoſe gave Security as afoze- 

lald to the Company, and the Plaintiff and Council had 

the Uouchers at CapeCorſa Caſtle when theſe Sums were 

F. And as to the Objection, that the ODut-facozies ac- 

counts themſelves are not pꝛoduced the Company by their 

Letter dated 25 January, 1675. gave Mz. Hodgkin's Der 

to take from the Plaintiffs and Edlin all their concerns; 

whereupon never having any Ozder td baing them oz lend 

them to the Company, and ſeeing the Companies Ozder 
Company'sLet- Delivered up all the Dut-factozies Accounts and Letters 

ter to Agent which were many thouſands, to Hodgkins, who was pꝛoper 
Hodgkins to to have them that he might ſee how matters ſtood ; which 

N Or- Papers were ſince the Plaintiff came to England, burnt by 

Fo. Nightingale one Croxton the Company's late Agent, with which the 

proves the burn- Companp being not ſatisfied petitioned the Lozy Chancel- 

ing of the Pa- Ior fo2 theſe accounts, who the 22d of March laſt ozdered 

pers. that the Plaintiff ſhould (wear he left them with Hodgkins 
which chould conclude the Company, which the Plain» 

tiff had done. Vide Oper and Afﬀedayi 
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Bodly contra — | 


' Siſter (Party alſo to the Bill) 501. and ta main. 
tafn a baſe Child paying a certain yearly Sum 


fo2 it. There was no place in the Condition where the 501. 


ſhould have been paid. The Plaintiff by his Bill offers 
Papment of the 50 l. and bzought it into Court, and the 


Dekendant ſet kozth by anſwer that the Platntiff was 
Suter to her in way of Marriage, but abuſed her and left 
her, and thereupon the Court refuſed to grant an Jnjundt- 
on to the Plaintiff againſt the Sult on the Bond; the 


Plaintiff replyed and acknowledged he was a Suter, and 


really intended Marriage, but that after he had begun to 


woe the Woman, he was inkozmed, as the truth was, 
that the had kozmerly been taken in a Bed with another 
Man, and that this was known publiquely, and her Fa⸗ 


ther trepanned him to woe her, &c. he being a young 


Man in Oxford. Pet now the Low Chancellor denyen 


the Injunalon ſaping, this Court ſhould not be a Court 


to examine ſuch Matters. 


Winkfield | 


, Odly gave Bond of 500 1. to the Bjother of the jciquiry take 
"Defendant, conditioned to pay to the Defendants away Equity. 


I E n. aa 4 
2 * 2 
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Winkfield contra Combe. 1679. 


Accident Teſta- Winkfield having a Son and other Childꝛen mar- 
ment. * tied the Plaintiffs Mother, and five years befoze he 
died made his Ullit, and taking notice therein that his 
like was enſeint, deviſed 10001. to the Plaintiff; and if 
the Child en ventre ſa mere were a Daughter then ſhe 
ſhould have 1000 J. but if a Son, then that his Erecu- 
toꝛs ſhould purchaſe 100 l. per annum, and ſettle the ſame 
on the Son and his Þeirs Dales of his Body, and ik he 
died without ſuch Jſſue, to the Plaintiff; the Mike is 
bzought to bed with a Son who dyed in the Life time of 
the Father, then the Father died and his Mike enſeint with 
a Daughter to whom no Potion was left 02 other Pꝛovi⸗ 
ſion. And the Plaintiff exhibits her Bill to have the Land 
- purchaſed and ſetled on her, fo2 if Lands be deviſed in 


Tail the Remafnder over, the Deviſee dieth without Jllue, 8 
the Remainder ſhall take place, and there is the ſame rea- — 
x Chancellor. In caſe of a Devile I cannot help where | A 
the Law fixeth the Eſtate, but ik you come to have re- 3 
liek in Equity and there falleth out an unſeen accident, = 


which tf the Teftatoz had fozeſeen, he would have altered - 7 
his Will, J hall conſider of it; here he meant in caſe he „ 
left a Daughter bozn after his death ſe ſhould have been 

pꝛodided fo2 3 and though it happens that his TUife had 
no ſuch Daughter (viz. whereof his TWife was enſeint 
at the time when he made his Will, and to which Daugh⸗ 
ter only the wo2ds of the CUill extend) yet here is the ſame 
in effect. A. having only a Daughter deviſed his Truſtees 
ſhould convey the Land to the Daughter in Fee, the 
Teſtato! recovered and after had a Son, the Daughter 
ſhall not carry the Land from the Son. And now the 


Low Chancellor directed a Bill to be bzought whereto the 7 
Poſthuma Daughter ſhould be a | Party, and both Cauſes . 
to be heard together. n 


Anonymus. 


1 
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Anonymus. The ſame Day. 


viz. within ſeven weeks was had, but in the in: 1 not 
terim the young Man had made addzels to another, but decreed. 
the Agreement was reduced into witing and not ſealed, 
and was extream, that the Daughter and her pusband 
would have moze than the Father (indebted) and the Yo- 
ther, and two other Daughters unpzeferred would have 


| Wb the Agreement fo? a Marriage, which ſhoztly, Unreaſonable 


left. 


The Lozd Chancellor did not vecree the Agreement, 


but if the: Plaintiffs could recover at Law he would leave 


them to that remedy : It was referred to the Parties to 


ore among themlelves me to attend _— 15 


Elon contra Waite and Harriſon, 18 Febr. i 679. 


E Lady Anderſon Ganter ol an Annuity b Pears, , 
made her Executoz, who married Harriſon, he being ge Tiba e 


indebted to Waite and others, agreed with Waite to af the Executrix 
ſign the Annuity to him koz Security, and the Gzant of binds not. 


the Annuity was delivered to Plucknet, a; Scrivener, ta Executor. 
dzaw the Aſſignment, but betoze ft was perfected the Ere- 

cuto2 died; the Plaintiff took Adminiſtration de bonis 

non, and ſaeth fo? the Arrears the Gzanto2 and the other 
Defendants fo2 the Deeds, and had a Decree accozding⸗ 

ly, though ft was obſected, that the husband had power to 

grant and alter the pzoperty ; and this Agreement was in 


Equity, an Adminiſtration, and the Defendants had paid 
- ſome of his Debts in ann of n of _ | 
agreement. 1 


Lloyd contra Philips. | 
A Decree in the Marſhes to account, and the Bil here (action. 
to be relieved, becauſe the Witneſs is out ok the JuriſdiQtioh 
Jurisdic>ſon ; but upon Demurrer diſmiſt. 
Note, Witneſſes examined upon the account below, 


D e 


—— cat 
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The Attorney Ga 0 beirn C ombe. Friday 
27 Febr. 1679. | 


Charitable Uſes, I S. ſeized of Land in Fee by his laſt Mill in waiting 
deviſed 101. per annum fo ever (fo long as there 
ſhall be a weekly Sermon every Saturday in St. Albans, 
to be choſen by the greateſt part of the beſt Inhabitants) 
out of all his Lands in D. he being alſo ſeiſed of Lands 
pur auter vie, as to the Party who ſhould have the 10 l. 
2dly, Chat Lands ſhould be charged with it, and whe- 
ther the Arrears (ſhould be paid becauſe no Sermon hath 
been had on Saturdays foz many years, was debated ; p 
and the like fo2 a Lecture in Hamſteed, &. _ 
Jt was objeded that theſe Bequeſts were not within the 
0 Statute of 43 Eliz. which makes appointments to Cha⸗ 
_ ritable Uſes therein mentioned good, and appoints them 
to be executed by the Commiſſtoners, and therefoze are 
not good by the Common Law, ik the Deviſe it ſelf, 
whereby thep are raiſed, be not good, and here the Deviſe is 
deo no perſon, and part of the Land intended to be charged 
was but an Eſtate pur auter vie, not deviſable, and. is 
deviſed no longer than white a Sermon weekly, which | 
hath not been there of long time. 

Chancellor. So lang as ſhall be is ſo long as may be. 
*Tis true, a Leaure is not within the Statute of 43 Eliz. 
but the Statute of 43 Eliz. took patern from 1 E. 6. made 
to take awap Superſtition, and doth make uſe of the ſame 

expꝛeſſions, when it is to advance true Religion and Cha. 
rity, viz. Given, Limited, Appointed, &c. Summa eſt 
ratio quz pro Religione facit. In this Caſe there was Cha- 
ri:y, but it is Charity miſtaken, to be choſen by the great⸗ 
| — part of the beſt Inhabitants which is a wild direction, 
Pe cited the Caſe where a Gift was to maintain a 
ark, — Inſtitution ſo long as the Law would al: 
jaw, turned, when the Law did abzogate, that Super ſti⸗ 
tion to a good ule, and decreed that the 101. per annum 
ſhould be to maintain a Catechift there to be appꝛoved by 
the Biſhop ; and the Arrears from the time of the Re- 
ſtauration of the King to be imploped in purchaſe of Lands 
to better the Maintenance, and the Lands pur auter vie 


to come in P2oportion with the'reſt ; Vide the Ozder fo2 
the 


r 
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the Annuities to maintain Lectures are thereby alſo de- 


creed. 


1. One. Charity deviſed another veviſed. | 
2. A void Den to Charity not within 43 Eliz. de- 


creed. 


3. Lands pur auter vie deviſed to r decreed tho 


| the CY not _ 43 Eliz. 


Ferne contra Oldficld. 


VHapman riſe of the Reco of Heats Bad 1 
Linc. 11 Jac. conveyed the ſame to the uſe of ſuch movable. 


perlons as ſhould be lawfully appointed to ſerve the Cure Poſica- 


of Crowland fo? ever. 


The Church is impꝛopꝛiate ab antiquo, and no Uicar 
The Statute of 18 Car. 2. enables Gifts, &c. to.Clt- 
rats; the Þetr of the Donoznames Perne fof Curate ; Old- 
field is named aftetwarvs and-inffitutey, but it was pen- 


dente Lite, but now ſaſu that there being ſeveral Owners, 


&c. Oldfield was put in by another and. the Plaintiff is 


"Chanortite.. By the Eccleſiaſtical Law no Man ought 


to be oꝛdained ſine titulo, that there might not be mendi⸗ 
cant Pꝛeachers; and J dillingutch between Curats where 


the Church is become Lay by Impꝛopziation, and where 
not; fo2 the Curate once put in and having a certain Main⸗ 


tenance he chall not be dative and removeable at pleaſure, 


fo2 that were to lay a foundation of Simonp fo? ever. 
- Nw” If ws reaſon' go not tu Bonds made to re⸗ 
n, &. Fe 


: Anonymus. 1775 


\ Sells to B. with Covenants only againſt A. and all Mony fiopt be. 
* Clatming by, from oz under him. B. ſecured the cauſe Lang e- 
Purchaſe-Yony, but befoze payment the Land was evided, vided from the 


2 * not by any Title under A. but by a Title paramount. Purchaſor. 


B. ſued to be relieved that he might not be foꝛced to pay Covenant. 


| ſeeing the Land was lol, ant and | was relieved by the Lo Fiction. 
Chancellor ex relatione 


D 2 Note, 


SY 
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Mortgage. 


Note. Iſt. Jf Declaration at the time of the Purchaſe | 


treated on, that there was an Agreement to extend againſ> 
all Incumbzances not onjy ſpectal, it could not have been 
admitted. 


adly. The affirmative Covenant is negative to what 


is not aftirmed, and all one as if erp2efly declared, that 
the Uendo2 was not to warrant but againſt Himſelf, and 
the Gendee to pay becauſe Security abſolute without Con- 
dition. 

z3dly. Quzre, if this may not be made uſe of to a ge- 


neral inconvenience, if the Uendee, having all the UUri- 


tings and Purchaſe, is weary of the Bargain, oꝛ on other 
teſpeas ſets up a Title to a Stranger by Colluſion. 
Nota. Jn many Caſes it map eaſily be done, &c. 


lackſton contra Moreland. l March, I 679. 


Moreland had an Eſtate in the Mannoꝛ liable to the 


Pe had · an aunulty charged on the Mano? of, &c. 
nnujty 3 Blackſton had an Eſtate ſubſequent to both by 


way of Poztgage; Moreland having no notice of . 
ſton's Jntereſt treateth with him in the Reverſion in Fee, 


who deſired to bozrow Mony of him, and. thereupon he 


- agrees and purchaſeth Porter's Jntereſf, and fo2 that and 


Monp lent to * Reverſioner, buys in Porters Intereſt, 


and pays 900 |. part to Porter, part lent to the Reverſig- 


ner, there being no moꝛe than 500 l. due to Porter. 
The Queſtion was, whether between Moreland and 
Blackſton (who now exhibits his Bill to pay off Porter 
and Moreland their Debts) he ſhould pay moze than was 
due to Porter, moe than 500 1. and the Moꝛtgage Mony 
due to Moreland. He is decreed to pap the whole 900 l. 


but otherwiſe if Moreland had notice of Blackſton's In · 


cumbꝛance. 


Groſvenor 


e 
* 


e 


1 
. 
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Groſvenor Plaintif}, and Cartwright, Admini- 
ftrtarix of Thomas Cartwright, Defendant. 
3 March 1679. | 


Reſolved and Decrced by che Lord Chancellor. 


N Executrix 02 Adminifratrix receives in Monp, Intereſt. 
which was ſecured to the Teſfatoz, if ſhe lend it Executrix calls 
out to Pꝛofit, ſhe ſhall not account fo? the [2ofit, ko; ſhe in and _ 
lends the Pincipal at her hazard, lo that if it miſcarry — —_— 
the ſhall make it good fo the Eſtate, notpay Intereſt 

A difference was endeavoured to be put on this Rule, though ſhe n 
viz. That where the Debt was paid. in by the Credito? it out on Profit. 
without her Compulſion, there ſhe ſhould not anſwer Pꝛo⸗ 

fit made by lending it out again; but where the Mony 

was lent by the Teſtato2 on good Security, and ſuch Se⸗ 

curity continued good, and the Executrix calls in the 


Mony and lends it out again, that there the chould anſiner 


the Þ1ofit ſhe made; fo2 it was her voluntary ac, and is 


in effect to depuve the Childꝛen of the benefit of the Monp, 


till the Infants come of age, and turn it to her ſelf, which 
being fo2 a great Sum, as in this Caſe it was koꝛ many 
thouſand pounds, will be great gain to the Erecutrir, and 
lols to the Childzen fo2 whom in effect the is truſted ; this 
was earneſtly pꝛeſſed: But 
The Loy Chancellor. It is a fixed Rule of the Court 

and J will not change it; but ſhe ſhall kozthwith diſcover 
what Montes ſhe hath, 02 hath received of the Eſtate on 
ſuch Security o2 otherwiſe, and fo2 the time paſt ſhe is 


not to be charged, but ſhall Hereafter lend none of the 


on»y without leave ot the Court; and ſuch Monies as 

e Hath lent ſhe ſhall diſcover the Securities to them, and 
if they like them, and ſo declare their acceptance, you ſhall 
have the future Pꝛoſits of the Monp lent, elſe not. 

If the Plaintiff reply to an anſwer and without rejoyn- The courſe of 
ing and giving Rules koꝛ publication bꝛing the Cauſe to an che Court. 
hearing the Anſwer ſhall be taken wholly true as if there 


had been no Replication, fo2 the oppoztunity which the De- 


kendant hath to pꝛove his Anſwer is taken from him. 


Simpſon 
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| Simpſon and Field. 3 Marti, 292 


The Caſe. 
A Surety not |. S. was indebted to ]. D. by Bond ok 1000 l. ta per 
bound by Law Þ * kom an Award 3 by. the Award was due 250 1. to the 
ſhall not be Obligee. J. D. put the Bond in Suit againſt J. S. A Bill 3 
bound in Equi is exhibited here to be relieved againſt the Suit, and an 'W 


ty.  Jnjuncion awarded on Recognizances to abide the D2der = 
on Hearing. Field and the Obligee are bound in the Re 4 


cognizance, which was penned to, pay what (houid be re- 
pozted due by N. H. a aſter named in the Dekeazance 
o/ Condition; but the Maſter died befoze any Repozt 
made, and lo alſo did the Obligoz, who died inteſtate 
wozth nothing: By the ſtrict penning of the Dekeazance 
the Recognizance is not ſuable at Law, becauſe no Repozt 
was made by the Maſter. The Obligee, becauſe he could 
not pꝛoceed in the Caiiſe without reviving the Suit, which 
was abated by the death of the Obligoz, who was one of 
the Plaintiffs in the Bill, pꝛocured Adminiſtration of the 
Obligoꝛ to be taken in the name of a poo? Fellow, and in his 
name revived the Caule, and bzought the Cauſe to an 
Hearing, and a Reference to a Maſter to take account 
ok the juſt Debt, who repoꝛted 300 l. due. 

The Queſtion was, ik the Sureties ſhould be charged: 
'Twas objected that this is a manifeſt Fraud and Pꝛaaice 
of the Dbligee to bung a Charge on the Surety, who 
was not bound by Law; and the Pzactice is piatn, fo2 the 
Reviver is by the Adminiſtratoz, which no Man would do 
to charge humſeif; but this was anſwered and every day 
done when a Cauſe cannot pwoceed fo2 want of Parties, 
viz. Adminiſtratoz, &c. to take Adminiſtration, &c. 

But the great Queſtion was, if the Surety, who was 
not liable in Law, ſhould be made liable in Equity, fo? 


the Plaintiff had good remedy koz a juſt Debt, and juſtly | 
pꝛaceeded to recover it; but the Court ſtaid his Suit, and 7 
' takes ill Security, which proves ſo, and the Debt loſt 0 
thereby, and therefoze the Court is bound to do us right; _ 


and the intent of the Court was, that the Debt, ik due, 
ſhould be ſecured 3 and the intent was not with reference 
to this 02 that Maſter's Repozt, fo2 ſuppoſe that the 
Court bad during the Lite of the Parties transferred the 

: | References 
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References to another Pater, and he had made a Report, | 
that ſhould have bound; and in caſe of a Bond loſt this 
Court have made a Surety to pay it. Pet theLozd Chan- 
eellor contra; łoꝭ the ** _ but a Surety not bound by 


Law, Fe 


ee contra Hamond. 4 March, 1 6 7 9% 


"ÞE Father and Mother Tenants o: Life, the Re. . 
mainder to the Son in Call by Marriage Settle. morc Mony on 
ment on great conſideration , the Father and Bother * ©» 


moztgage the Lands to J. S. in Truſt-foz one Marſhal a 
Scrivener; the Father, as was alledged, made Oath: be. 
foze che Pozrgage that he was ſeized in Fee; the Father 
died, Marſhal doubting oz finding his Security bad, gave 
20 to one to pꝛocure the Son to boꝛrom 100 J. of him, but 
did not at all diſcover that the 100 1; was his; the Son 
did bozrow the 100 l. and moztgages his Lands fo? it, and 
this was conveyed to J. S. who had the Father s Mot 
gage, and the 100 J. not being paid a Bill is exhibited to 
fozecioſe the Son of Redemption, which was decreed ; then 
Dy. Mills purchaſeth by way alſo of Moztgage; the Son 
after the day appointed by the Ozder to pay the 100 l. 
tenders ft with damages, but was refuſed, The Decree 
was inrolled, but that was done with luch ſpeed that the 
advantage thereof was waived. 5 

And now the Batter inſiſted on was, that the firſf Bot: 
nagee having a defective Aſſurance, now having gained a 
good Title in Law to the Lands, and the Plaintiff having“ 
no Title at Law ought to redeem both Moztgages, and 
pay the Ponp of both Moꝛtgages oz not to redeem it at 
all: As in Sir John Fagg's Caſe, who having purchaſed 
on a defective Title fo2 a (mail Sum, obtained into his 
hands the Deed of Jntail againſt him. 

Chancellor. The Son is a Stranger to the Father, and 
all one as a Stranger, and differs from Fagg's Caſe, 
and decreed a Redemptton on payment of the 1001. Dae. 


mages and Coſts. The Moztgagee did oppoſe the Re: Cons. 


demption by his Anſwer ; but as to the pꝛackice in gaining 
the ſecond Moꝛtgage it is not material, fo2 he did nothing 
but to ſecure a jult Debt. 


Axtel 
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Axtel contra Axtel. 4 March, 1679. 
© The Caſe. 


Election. ÞE Þusband deviſed thee Tenements, and one 

Deviſe. called Cox's Tenement, to his TUife in ſatisfaction 
Evidion. of her Dower, with Election to her to take one oz the 
other, the Dower oz the Legacy; afterwards he (old Cox's 

Tenement and died without new publiſhing the Till. The 1 

Mike inſiſts to have ſatisfaction fo2 Cox's Tenement, v: 

cauſe her husband gave her that with the reſt as in ſatis- 

- facion of her Oower to which ſhe is intituled. And te 

Plaintiff cannot bar her of her Dower by the Mills but bt. 

the Lands deviſed are but Church Leaſes. And (ſaid her 

Counſel )' ſhe asketh nothing of the Court, but chat che 1 

may have only what the Law giveth her. : 1 

Chancellor. She muſt take the CUill as it was at the 1 

time of the death of her Pusband, fo2 till then tis no 2 

Mill; let her chooſe one oz the other, ſhe may not have 

both; and decreed accopingly, = he 


* 
; ; 
4 

7 

* 
FRY 

q 

i. 
bo ff 

* 
bd 
7 1 
Wo 

* * 
550 
OR! 
PR. 
F 1. 
1 
1 
L317 
24 
DE Is 
* . = 
4 * 
8 
Fs. 48 
1 
i 4 4 
= 4: 
999 
1 
1 
3 
Fi © 
"A 

* 3 

$$ 
e 
5 

. 

=; 

7 

(a 

1 

"gs 1 

* 

* 
Ty C 
* 

75 
83 
2 
* 3 

GP; 

. 

87 

n 
5 1 
< 8 L 
3 
Y 
© $558 
[+ 
2 
Ws 
SR 
$$ 
n 
pe mT 
Sag 
4 4 
LY. x 
* > ay 
. 

"BR 
FS." 4 
1 

3 

* . 
5 WY 
SO 
OS. 
—- 
1 75 
I 
"RF: 
7 
: at 
* 
83 
9 
8 
„ 
83 
8 
1 
YZ 
132 
"2, 
y 8 
of TA, 


18 
n 
N 

WW. 
RA 
Ec 
WAR 
He” 5 
A. 
N 
AX 
1 
+ 45% 
* ; 
0 bet its 
e 
HE 
+4 
KEN 
* + FW 
1 
Ly 
* <2 44 
84 44 
N 
3 
* * 
"A 
9 
3 
7 51 


1 
> 4 
-* 
n 
Rs 
© 
* Fee. 
Sie 5 
kh] a4 
14 
N 
7 hs ig 
IS. + 
8 
4 
0 


5 
LY 
8 3 
3 
7. 
: 
A WM. \ 
LING 
2 
* 
re 
WA 
ll 
£3 
8 
8 
— Þ 
wt * 
25 
a8 
* 
20 Y 
hk 
1 
9 Y 
No > 
"3% 
ory 
+ 
* il 
. 44M 
Weg» 
Pg, 
=» 5 
1 
OR 
"5X 
1 
© 36M 
UN N 
3 
bf A £ 
MJ 
"OY 
<8 
Fu Io 
LR 
__ 
1 
[<8 
N 
A 
. 
5 
2 © 
KEY 
3 
{Ag 
C3» 
* 
1 
WY x 
A4. 1 
„ 
u * * 
* 
* 
* 
7 
7 14 
M1 
rag? 
25 
AX 
* 


DE. 


| Amo Regs 3 32 ; Gar u. bel 
1 723 iir 
9 * 0 
: : . w 1 * " WS. 4 © Te * a * 7 2 * q 2 * 7 4 F I 
0 ; SPIES 18-2 th 1 % ao: $7-p#h Firs 7 by sf 
. "I 4 % U 3 9 41 „ & 4 — * : I, J 4 12 4 1422 54 4 . 
7 | 1 * g , : » ” 7 2 — ; 4 
1 NI enn 1 £ Gy 2 4 (3.4 ' N 
£ pr 7 " 


' 4 — P * * j 0 * - PR +4 "I. 
| ES Ar 417 11 1 22 2 
— 4 Ow. A 2 | 200 3 — 3. 4 PR FT) ad * 0 
. ; 
6 . F- 1 
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wꝛiting deviſeth to A. Lands of 100 I. per Annum in 
Fee, to be ſet out by his Executoꝛ, and 50001. to one 
Kinſman, and 3000 1. to another, and dyeth: The 
Executoꝛz ſets out to A. Lands foꝛ 100 l. per Annum, which 
were woꝛzth moze, and thereby the Lands and Houſes left 
are not ſufficient to pay the 5000 l. and ſo fozth. The Lega⸗ 
7. exhibit their Bill to avoid the ſetting out. of the 
The Defence made againſt it was; ; 1ſt. That the Des 
viſe of the Lands was a Specifick Legacy, and/conſequent- 
I» not to come in average with the other Legacies. 
But the Loꝛd Chancellor decreed, That it was not a 
Specifick Legacy, but quantitatis, and therefoze if there 
were not ſufficient, ——— ould bear his ſhare in the loſs. 
But then it was objected, That it was not pꝛacticable in 
this Caſe, becauſe that A. had fo2 valuable Conſideration 
_ alienated ſome part of the Lands. 

The Lozd Chancellor decreed, That Sir J. C. a Malter of 
the Court, examine the value of--the Lands and Poules 
what they were woꝛth to be ſold at the Teftato2's death; and 
if A. had mote than bis ee ot the whole value, to 


pay fo} it, 
FRI E Ebrand 


| . beter of Lands and Voules in Fee, by his Null in Account of Le- 


Legacies | in Pro · 


- -- 
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Ebrand contra Dancer. 7 May 1680. 


1 DE Szandkather takes Bonds in the name of his 

. Children being Inkants, the Father being dend. 

_ Chaneellor. There is difference in the Cale, where the 
Father is dead and where he is alive ; fo2 when the Father 
is dead the Gꝛand children are in the immediate care of the "i 
O2andfather, and if he take Bous in their names, oꝛ made 
Leaſes to them, it ſhall not be judged Truſts, but Pꝛobi. _ 
ſion fo2 the Gzand-child, unleſs it be otherwiſe declared at "4 
the ſame time; and decreed accoꝛdingiy on that Reaſon, 
though there were other matters 


Admiralty. Nota, Eodem die 7 Maii, ex relatione Mr. Finch Solli- 
Merchant. citoz, A Ship bzoke the Ship of II. who ſued in the Admi- 
ralty the Ship fo2 recompence: J. D. became Bail fo the 
Ship in the Court of Admiraltp; whereupon the Ship be- 
ing diltharged, was ſold ko the Defendant : the Surety in 
Pooceeding was condemned in the Admiralty; be ſueth 
pere to de retteten aud bifrnjit ; Ex telatione Mr. Finch 
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FEſery Thomas had four Childeen ; John his efdeſt Son, 1 

J Father of the Plaintiff; Grace, matried to Lane de⸗ 1 
ceaſed, Elizabeth and William: And by his Will deviſed 1 
his pact ol & Hotiſe in Exon to Grace and other Houſes ; | { 
one t6Elizaberh, another to William, with this Claule, That '$ 
if any other of his fad Children dird, his part ſhould go Y 

to the Surdivors: pe vie: John, Grace and her Þugband, 1 
and William, came to an Agreement with John, which was 9 
executed by wiring and poſſeſſton actozdiiigly, near twenty 1 
years: John deviſed the Lands to ratle Poztfons fo? two 
of the Siffers ; his Daughters were paid their Poztions ; 
the Plaintiff is the third, and fueth to have the Agreement 
ſfatd; fo? Lane the Witdow ſued at Law; and recoveren 
part of the Lands, which by the death of. John accrued co 
her, Elizabeth and William. The Decree concerned Lane an- 
ty, bot uuſe of her Toverture'ar the time of the Agreement, 
The Cale as to her, that by the Agreement, 2 

nk | | Houle, 
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Poule, viz. d part of it was deviſed to her only fo? life, 


John was to convey it and a Garden, and Curtilage at- 
joining to her fo2 her life, Remainder to her Oaughter Re- 
becca fo? her life by Deed 3 and a Covenant in the lame 
Deed to eſtate the Pusband of Rebecca o2 her. firſt Child 
therein allo after her and Rebecca; and though the Agtee⸗ 
ment and Execution thereof could not bind her, yet ſhe al⸗ 


ter her Þusband's death having entred into the Þouſe, and 
alſo the Garden and Curtilage, (which was not deviſed to 


her, foꝛ though a Meſſuage deviſed will carry a Garden 
and Curtilage, yet the Deviſe of a Pouſe will not, elpeci⸗ 
ally being deviſed without the wozds cum pertin oz the like) 
Math now ſince ſhe became Sole, conſented to, and taken 
the benefit of the Agreement made during her Cover- 
ture. 

The Defendant anſwered, That the Addition of the E⸗ 
ſtate to her Daughter, &c. and his entry into the Pouſe and 


Enjoyment of it, could not bind her no2 conclude her con- 
lent to the Agreement, foz ſhe had title to it by the Mill, fo2 


it is the ſame which was given by the Till, and no moze ; 
fo2 the Garden is but a ſmall piece of Gꝛound, but a Poll, 
and no Paſſage to it but though the Þoule, (as the Coun- 


cel lald.) 


The Loꝛd Chancellor diſmif the Bill, but oꝛdered that 


no benefit be taken of the Agreement, 02 Deed made there- 


on by Grace o2 Rebecca, (who was one of the Defendants) 


- becauſe Grace is not to be bound being Covert, and cited 


the Caſe 7 E. 4. the ite received ney _ on wo. 


| dertnte. 8 


Sidney contra Bil of Leiceſter. | 


| Eeiceſter-houſe on the Mattiage ok the now Earl of 
, Leiceſter, then Lom Liſle, with the Daughter of the 
Earl of Salisbury, was ſetled on Robert late Earl of Lei- 


ceſter fo2 his life, Remainder to the now Earl fo2 his life, 
Vemainder to the firſt, ſecond, &c. Sons of the now Earl 


in tail, &. The Marriage took effect; the now Lozd Liſle, 
firſt Son, is bon: Earl Robert makes ſeveral Contrags 
with divers (Ulotkmen to build on Leiceſter-fields near 


the Houſe, and in part ſetled befoze, and Leaſes fo2 42 


years (whereof now 14 are expired) were made acco2ding- 
ly; but after the nn, were begun and pꝛoceeded in, 


the 
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the Butiders begun to leave off, becauſe they had notice of 


the Settlement. Earl Robert thereon wiites to his Son the 


now Earl, fo2 his conſenr that the Buildings might p2o- 


ceed, and that he would conſent 3 foꝛ the G2ound befoze the 
Bullding was but 4 l. per Annum, and the Rent at pꝛelent 


during the Leaſes is raiſed ts 53 l. per Annum, and by Jm- 
pꝛovement after the Leaſes, will be 20001. per Annum. 
The conſent of the now Earl was pzoved, and he is decreed 


Conſent verbal to confirm the Leaſes, though the conſent was but verbal, 


obliging, 


Agreement for 
Jointure, 


and ſaid it was foꝛ the benefit of the Family. 


But whether the Low Liſle, who was in Remainder in 
tail, ould be decreed to confirm, the Loy Chancellor 


would abviſe. f | 

De aged and did negotiate between his Father and 
Gzandkather to pzocure his Father's conſent not only dy- 
ring his Nonage, but alſo after his full age, 


Hele contra Hele. 16 1 


Toe Plaintiff, Widow to Ei. Hele, ſued fo2 her Join · 
ture; the Bull was founded on an Agreement, 


whereby fo2 30001. paid in Monꝑ, viz. 2300 1. and 700 l. by 
Aſſignment of Bonds, H. Hele covenanted to ſettle 300 |. 
per Annum in Lands fo? her Jointure, and 40 1. per An- 
num Rent was granted to her befoze Marriage to bar her 
of Dower; but this was only in poof, not in the Bill. 
The Defendant by anſwer ſets foꝛth, The T1 of Sa- 
muel Hele, elder Bꝛother of Henry, whereby he deviſes his 
Lands to Henry fo2 life, Remainder to firſt, ſecond, &c. 
Sons of Henry in tail ſucceſſively, the Remainder to Ri- 
chard a Couzen, in like manner, with Remainder to others 
in iſke manner; but in the Will a Power was given to 
Henry to limit the Capital Meſſuage and Lands which are 
called Fleet, to any Mike; but he executed not this power, 
and whether that Henry dying befoze any Execution ac- 
cozdingly, the Court ſhould decree it, it being a new Caſe, 
the Cauſe was put off till another day, 


Meeker 


_ ** * "WK 
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Meeker contra Tanton. 10 May 1680. 


DE Bill was againſt the Heir of the Moztgagoꝛ to Mortgage. 
have payment, 92 whole without Redemption; and Party. 
becauſe the Adminiſtrato2 of the Boztgago2 was not made Eecutor. 
Party, the Cauſe being opened at hearing, the Plaintiff 
could not be admitted to pꝛoceed, fo02 in all Boxtgages the 
— muſt go to the Executoꝛ oz Adminiſtratoz, and not 


Elliott and Hele contra Hele. 11 May 1680. 


T" Lliotr, Father of Hele, the other Plaintiff, ſet fozth, Power not exe- 
L That Sir Henry Hele ſeiſed in Fee of divers Ma ⸗ cuted. 
nos, &c. in Com, Devon, Cornwall and Somerſer, in conſt- 
deration of a Marriage with the Plaintiff Hele, and 3oool. 
did agree to ſettle Lands of 3001. per Annum on the Plain⸗ 
tiff koꝛ her Jointure, and the 3000 |. patd and ſecured, and 
pays pertoꝛmance. 1 | 
The Defendant ſets fo2th, That he knew not the Agree⸗ 
ment, but ſaid he claimed not under Sir H. Hele, but by 
the (ill of Samuel Hele, elder Byother of Sit Henry; who 
by his Will deviſed the Lands in ſuch manner as thereby 
appeareth, not ſhewing how, but that the Plaintiff could 
have no Jointure, ſaving that ſome Lands did deſcend to 
him in Fee. We 
The Cauſe coming to be heard, was thus, viz. Samuel Hele 
elder Bꝛother of Sir Henry, ſeiſed in Fee of divers Panos, 
& inter alia, of Fleet Damarel, Capel Meſfle, &c. deviſed 
all (except ſome parcels) to Thomas Carew and others in 
Fee, on truſt to raiſe 10000 |. Poꝛtions fo? his Daughters 
and pap his Debts; and this by Sale of all oz any part, 
and by Leaſing as they ſhould think fit, and after fog Sir 
Henry his Bother fo2 life, the Remainder to his firſt, ſe⸗ 
N cond, and third Sons ſucceſſively, and the Heirs ales of 
1 their Bodies, and to the Defendant Richard Couſin foꝛ 
| life, the Remainder to * Sons and their Heirs ales, &c. 
Wu Item, J appotnt, deviſe, and give to Henry power to limit 
| and appoint Fleet Damarel, &c. to my Wife after the death 
A of Amy, (who revera had a foꝛmer Jointure therein, and 
, died befoe the Plaintiffs Marriage, but nothing was _— | 
ö n : t at — 
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Power. 


Equity but no 


Bill. 


that at the hearing) Sir Henry after the death of Samuel 
agreed prout, but died within Thee quarters of a year. 


The firſt Queſtion was, Ik the Plaintiff could be reliebed 


out of the power, fo2 elſe there was not ſufficient fo2 300 1. 
per Annum ? . - | 

The Low Chancellor inclined ſfrongly fo2 the Plaintiff, 
in regard ok the Conſideration, and becauſe Henry had 


power by the ill to have done it, and was expreſs, that if 


he had de facto done it, and miſt in time o2 other Circum- 
ſtances to have done it well, the defect ſhould habe been 
ſupplied, fo2 Circumſtances in ſuch Caſe are only put into 


ſuch Powers, to the end that no Fraud oꝛ Falſhold ſhould 
be impoſed, and cited the Counteſs of Oxford's Caſe, ſa. 
- decreed by the Loꝛd Elſmere, and another Caſe 3 and ſaid 
that the Stat. de Donis was an ambiguous dd; and at the 
Bar it was obſerved that the TUtll gave no Eſtate to Henry, 
no2 Eftate tail to his Sons, but the Eſtate was in the 
Truſtees, and a Truſt fo2 Henry, which is under the power 


of this Court, and Truſts in tail are not favoured in this 
Court. And it was alſo ſaid, that the Non-perfozmance by 
Henry ought to be excuſed, and not imputed to the Plain⸗ 
tiff's Pꝛejudice; fo2 the death of Henry hapning ſo ſoon 


after the Marriage, that Accident being rhe Ac of God, pze- 


vented him, and Accidents are a pꝛoper Object of Relief. 

But after ſome debate Churchill fo2 the Defendant mo⸗ 
ved, that if the Plaintiff have Right, yet ſhe hath no Bill 
fo2 it on this Caſe, koꝛ ſhe hath ſet fozth a Seiſin in Fee, and 


not the Power; and of that Opinion the Lozd Chancellor 


was. And thereupon the Plaintifl's Councel pzayed,that they 


might amend the Bill, which was granted, paying the Coſts 


of the day. 
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Menke :) The Reno tame to the Croun; and by mean 


eber, referving not the Momination of a Plnitker there, 
noꝛ expxeling any thing concerning ſuch Momifiiatiot, the 
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—— ve Church of Growlan in the cam df Lin- Curate Eccleſia- 
| coin, being appꝛopuate ta the Abby of Crowland, fiial 

and no Uiear endowed, (foz ought appeats it 

- feos that the Cure was ſetvev by cotite o the 


Conveyances to one Br, Chapman, who gau the Reno 
by bis Wit to the Maintenance of @ Yinilterithete fox 


Devile of the Rectozy being void at Common Lam, being 


made to no certain Perſon}, The Eſtate thereof came to 


Sir Thomas Orsby and Wingfield, who! did appoſtit: and 
nominate the Defendant Oldfield to be PBiniffer and ſerve 
the Cure; afterwards the Plaintiff: ſuppoſing a Laps to 
the Crown, was pzeſetited, inſtituted and induaed, as if the 
Church had been void. Orsby and Wingfield Reifogs, ſup - 
poſing that the Nomination of the Miniſter belonged ts - 


them, nominated. Oldfield : Perne ſuru the Recos fo! 


Tithes off Fen-lands impꝛobed lately, and gained from the Tiches of Fen- 
Mater. They pꝛetend a non decimando undet the Abby t Land improved: 
And that Perne the other Defendant was not Diniffer'; ſo 


he Oey — Ty ne belonged to him, 
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Executrłkx. 


For the Plaintiff it was ſaid, that here is a pious uſe | 


wholly ſubject to this Court; and that Perne coming by 
the Ozdinary, though he was not Parſon o2 Uicar, was al- 
lowed by the Biſhop, and decreed -acco2dingly that he 


on have the — 5 but as: * non n decimando, 
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Williams contra Dey, 18 June 16 80. 


| * E Plaintif ets . &c. The Caſe 


on the Bill was, That the Defendant, Executrix of 


her husband, ſued her as Executrix — *. Win, with 
Robert Son of, Roger, and Co-. Exe tix, with =; foꝛ a 
Debt ok 400 1: Püntctpal, due by n That Roger a 
Mercer dying, the Plaintiff was ſick and nadie to manage 


the Eſtate. CUihereupon Robertentred into the Shop, paid 
Book debts, (fo2 advantage of the Trade, which he contt- 
nued, whereby the: Eſtate was waſted: as to Creditozs by 
Bond ;) and there being Leaſes fo2 years of good value, 


And great Debts by Bond, the Platntiff and : Robert 
agreed that thoſe 'Leaſes ſhould be ſold, and the Boney 


paid ta Robert, and he to pay the Money to Creditos 4 


s 2 ond, 8 The Plaintiff joined with him in the Dale, and he 


Account binds 


received the Ponep, paid it to Creditoꝛs by Bond, and 
complains: that in a Trial againſt her in debt bzought on 


the; Bond, whereto ſhe pleaded plene Adminiſtravit, the 


payments ok the Bond made by Robert in diſcharge of her, 
was not allowed by Sir William Scroggs, Chef: Jtflice, 
unleſs that ſhe would ſtand in Robert's place, and be charge 
able ag he was, and by conſequence-with the Devaſtavit 
committed by him, whereto ſhe ought not to be liable. The 
Trial pꝛoceeded not to a Gerdia, but a Juroz withdrawn, | 


and now ſhe pꝛays relief. 
Land is moztgaged to A. then to B. then to C. IE 88 


one not Party to ſed to redeem, and try his Debt by Decree, C. A. and B. 


it. 
Mortgage. 
Waſte. 


ſhall be bound by the Account which A. made in his Suit, 
and pay oz contribute to the Charges ok Suit; if made 
without Fraud 02 Colluſion. Vide ante. 4 
The Lowd Chancellor declared, that he would top pul-. 

ling down Poules, 02: defacing a Seat by Tenant after 


poſſibility of Iſſue extina, oꝛ by Tenant fo2 life, who was 
diſpuniſhable of TUaſte by expzels Gant, oz by Truſt, 


; | Jaſon 


K = 


* 
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| Jaſon contra Eyres, Domin', Oc. 14 June 1680. 


Or John Hanmer [eiſed in Fee of the Manch; of Great Mortgage not- 


Hinton, &c- moztgages the ſame to Sir Tho.Skipwith 
fo2 70001]. and forfeited it; the ſame was afterwards con⸗ 


veyed to Ann Fiſher and her Heirs on Agreement, that if 


Sir John Hanmer o2 his Deirs paid 4000 l. with Intereſt, 
the Lands ſhould be reconveyed, otherwiſe to be ablo⸗ 


"Sure. -- 


The Money was not pad, then Sir John Hanmer and 


Ann Fiſher agrees with Sir Robert Jaſon, Father of the 


Defendant Jaſon fo2 the ſale of the Pꝛemiſſes fo 11500 |. 
7000 |. was paid, and the Lands conveyed to Sir Robert 


Jaſon the Father and his Heirs, the 4000 I. and Intereſt 


was ſtill chargeable on the Land: Afterward there was a 
Treaty of Marriage to be had between Sir Robert Jaſon 
and the Complainant Dame Ann, and by Articles 1674. 
it was agreed, That 2100 1. ſhould be paid to Mr. Fiſher 
towards that Debt, 15001. whereof being the Poꝛtion of 
Dame Ann, was paid and 6001. moze by Sir Robert Jaſon, 
by which the Debt was reduced to 1900 l. Paincipal-mo: 


nep, fo2 (ſecuring whereof a Leaſe fo2 500 years was made 


of the Pꝛemiſſes to Travers and Finch Defendants, &c. 
And is pꝛovided fo2 payment of the ſald 1900 1. with Inte⸗ 


reſt, viz. 57 1. on the 25th of December 1674. and the 
25th of June 1675. other 57 1. and 19571. on the 25th of 


December 1675. And that afterwards the ſaid Fiſher ſhould 
join with Sir Robert to convey the Pꝛemiſſes to Carew 


and Holbech, and their Heirs, ts the uſe of Sir Robert fo2 


life, the Remainder to Dame Ann fo2 her Jointure, and in 
full of Dower. The Remafnder tothe Defendants, Carew 
and Holbech, and their Þetrs in truſt, that ik Sir Robert 
the Father ſhould pay the (aid 1900 l. with Intereſt as afo2e- 
ſaid, amounting ts 2700 l. if he ſhauld ſo long live: Oꝛ 0- 


therwiſe, Ik he ſhould within thzee.pears after the date of 


the laſt Conveyance, bearing date the roch of June, 26 
Car. II. if hz ſhould ſo long live, pay the ſaid Debt on the 
laid Leaſe, and pꝛocure the ſame to be ſurrendzꝛed; To the 
intent that if the Complatnant Dame Ann (urvived him, 


the ſo long as ſhe lived might hold the Pꝛemiſſes diſchar- 
ged of the ſame ; then the ſatd Carew and Holbech ſhould 


be ſetſed of the Pꝛemiſſes to the uſe of Sir Robert and his 
Detrs. Fc But 


withitanding 
particular Agree- 
ment e contra. 
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28 March 74. 


But in caſe ratture of Papment was made, 02 that 


it Robert, her intended Pugband, ſhould die befoze ]Dap: 


ment and Surrender of the ſaid Leaſe ; in either of the ſald 


Caſes the ſaid John Carew and Holbech, and the- Heirs of 


the ſaid Survivoz, ſhould ſtand ſeiſed of the Reverſion to 
them limited, fn truſt fo2 the laid Complainant and her 


Heirs, not only to enable her to pap the ſaid Debt, and 
free her Jointure thereof; but to the end ſhe might enjoy 


the Inheritance fo2 increaſe of her Foztune, accozding to 


Agreement between her and the ſaid Sir Robert; and that 
then they ſhould convey the ſame as ſhe, (during Coverture | 


02Sole) 02 her Heirs ſhould direc. 


Sir Robert Jaſon died; Jaſon the Defendant being his 
Peir, Ann his Relic after married Sir Chriſtopher Eyres 


the Plaintiff; and there being a fozmer Incumbzance not 


taken notice of to Mr. Hodges of 10001. Sit Chriſtopher 


Eyres paid that 1000 l. with Damages. 
On this Caſe croſs Bills are exhibited by Sir C hriſtopher 


and his Wife, to have the Inheritance; and by Jaſon to have 


the Inheritance, he paying the Debt. 

iſt. At the hearing on Eyres his part, ft was preſſed as 
the expzeſs Agreement, that the Mike ſhould have the 
Inheritance, the Oebt being not pad, no) Leaſe ſurren- 
Dꝛed. ? 
2dly. That it could not be a Moztgage as to Ann the 
Wife, though the Leaſe was a Moꝛtgage to Filher. 

3dly. Jf it had been meant to have been a Yoztgage, the 
power of Redemption would have been limited to the Detr 
as well as to Sir Robert the Father, which was only limt- 
ted to the Father, and not to his Weir. 

qchly. There was reaſon fo2 ſo deing, becauſe the 
whole Potion was erpended in reducing the Debt, and ſo 
till payment of the Debt ſhe would be without any Profits 
of her Jointure. 

5thly. The Cauſe being fozeſeen, it was erpꝛelly agreed, 
that the Reverſion in the Truſtees ſetled ſhould go to the 


Complainant and her Þeirs, not only to enable her to pay 


the Debt and free her Jointure, but to the end ſhe might 
enjoy the Inheritance fo2 the tncreaſe of her Jointure. 


1. But the Lozp Chancellor decree it a Moptgage, ſay- 


ing, That if the Father Sir Robert Jaſon had ſived after 


thee years, it could not be denied but be might have re⸗ 
deemed it. 
2. That. 
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2. Chat no Mortgage by any artificial words can be al- 
tered unleſs by ſubſequent Agreement, 
3. That divers Pꝛools touching Parol Declarations 
* offered and read on both ſides, ok — the Court would 
take no notice, but — 


Anonynus 8 July 1680. 


The Caſe. | | Þ 


9 Took a Statute, foz payment of 200 l. tent but Pay all or none. 
8 * finding a foꝛmer Jncumbzance foz other 200 1. to 
B. did purchaſe B's Eſtate ; then diſcovering another Mont; 
- gage made by Dicklemere to C. fo 500 l. purchaſed in that 
2 allo: But Dicklemere who made all theſe Jncumbzances, 
did make another to the Plaintiff ſubſequent in time to the 
7 firſt Moztgage ko: l. but pꝛoceeded to the two laſt, and 
2 this Mortgage. The Bill is, that he may pay off the 50ol, 
8 Moꝛtgage ſo to be let in, &c. | 
WM The Queſtion was, whether he ſhould be admitted with- 
but payment of all, viz. the two later? aud decreed he 
ſhould not unleſs the firſt 200 1. _ oy noticesdke. | 


Eodem as Tacks contra Cappy 


Wappy, Executo? in truſt fo2 Kin in Remainder after j ,,q Nor in 
; the Teſtatozs Childzen, oꝛ other nearer Kinded to his time declared 
the Teſtato?2 than Linch was of the Reſiduum of the Teita⸗ e contra bie. 
toꝛ s Eſtate, and after fo2 Linch in caſe they died as they 
bi did. Linch now ſues Cappy fo2 an Account: The queſtton 
1 was, whether Cappy, who did receive great Sums of Mo- Ko 
L ney. ot the Teſtatoz's Eſtate, and put out the Boney again "2" 
7 at Intereſt, and received Intereſt fo2 the lame, ſhould an⸗ 
ſwer the Intereſt ſo made and received by him? and on Exccutor. 
much debate it was decreed he ſhould not. 
But then it was inſiſted on, and it was true, that cappy 
1 had annexed to his Anſwer an Account of all his doings, 
0 wherein he bzought to account the Jntereſt as well as the 
1 Dꝛincipal, and therefoze had adjudged the Caſe againſt 
in himſelf, The Councel e contra anſwered, Þe could do no 
other; fog the ill . his Anſwer to _ og Tranl⸗ 


| adiong. 2 
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Freight. 


Refuſal. 
Merchant. 


Admiralty. 


Agreement. 
Alignment. 
Executor. 


The Loꝛd Chancellor. Did he offer to pay the Intereſt 


as weil as confeſs the Receipt of it? No; and therefoze 


pꝛonounced fo2 the Defendant as befoze 2 But ſome Pꝛo⸗ 


poſition of an Expedient was then offered and accepted. 


Anonymus. 13 July 1680. 


A Patt Owner of a Ship ſued the other Owners foz 
his Share of the Freight of the Ship which had ft- 


niſhed a Uoyage 3 but the other Owners did ſet her out, 
and the Plaintiff would not join with the reſt on ſetting 
her out, oz in the Charge thereof 3 whereupon the other 


Owners complained thereupon in the Admiralty, and by 
Der there the other Owners gave Security that if the 
Ship periſhed in the Uoyage, to make good to the Plain⸗ 
tiff his Share; and if ſhe returned, to reſtoze his Share, 
02 to that effect : And in ſuch cale by the Law-Darine, and 


Courſe of the Admiralty, the Plaintiff was to have no 
Share of the Freight. Jt was rekerred to Sir Lionel 
Jenkins to certifp the Courſe of the Admiralty, who certt- 
fied accowdingly 3 And that it was fo in all places, and o- 
therwiſe there could be no Navigation : Whereupon now 
the 13th of July the Plaintiff was diſmiff, OE 


Faſhion contra Atwood. 1 9 July 1680. 


TEarſon living in London, was Agent and Facoz fo: 


Atwood now deceaſed, to (ell Norwich-Stuffs in 
London, which Atwood ſent him from Norwich : And in 
the management of this Trade, Arwood charged Pearſon 
wtth Bills of Exchange; and it (o fell out that Pearſon 
had ſold in Arwood's name divers Cloathes fo: Money 


payable at future days ; and doubting he had not Goods 


in his hands to make good what he had undertaken by ac- 
cepting Arwood's Bills, fnfooms Atwood of it, and At- 


wood agrees that Pearſon ſecure himſelf out of what Ek. 
ens, &c. he had. At this time Atwood was indebted to 


Eborne, and others by Bond; and Pearſon was likewiſe 


indebted to others on his awn account: Pearſon by woꝛd 


aſſigns to his Creditoꝛs the Debts which were due to At- 
wood; Atwood and Pearſon both die: The Adminiſtrato? of 
Pearſon,and the Aſſignees of the Debts dye to Arwood, but 


aſſigned 
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aſſigned by Pearſon to his Creditozs, ſue the Executrix of 
Atwood fo? to have the benefit of the Debts due to At- 
wood foꝛ his Godds ſold by Pearſon, but aſſigned by Pear- 


{on to his own Credito?s. 


The Queſtion was, whether the Aſſignee of the Debts 
by Parol made by Pearſon, and the Parol Agreement of 
Arwood, that the Goods and Debts which Pearſon han 
and contraced fo2, ſhould be his Security fo2 his under- 
taking koꝛ Atwood, ſhould prevail againſt the Creditozs of 
Atwood, eſpecially ſuch Creditozs of Atwood as had Bonds; 
foꝛ the Perſons who had bought Atwood s Goods of Pear- 
ſon did know that the Goods were Arwood's, and not 
Pearſon's, and entred in Pearſon's Books as Debts due 


to Atwood not to Pearſon; and thereupon we of Coun: 
cel with the Executoꝛ of Atwood, and the Creditoꝛs of At- 


wood by Bond inſiſted + | 

iſt. That the Goods were ſold as Arwood's Goods, and 
the Buyers entred in Pearſon's Books as a Debt to At- 
wood, Pearſon had no remedy on the Contraa; but Atwood 
was ſolely Owner of the Debt. | | 


dly. That the Debt being a thing in Action, is not | 
' transferable by Law; (o as notwithſtanding the Agree- 
ment of Atwood, he ſtill in Law remained Creditoz ; and 


this is a Caſe between Actozs and Tranſactoꝛs in England, 


not of Merchants, who by Lam Merchant map aſſign 
Debts. 


3dly. That though in Equity Pearſon might retain, N 


be intitled in Equity to the Debt againſt Arwood himſelf ; 


yet now the Caſe is changed by the death of Atwood, fo; 
now the Creditoꝛs of Atwood by Bond are in a better caſe 
than Pearſon, who had no title but by Parol; and if Pear- 


ſon would ſue the Executrix of Atwood, the could not pay 


him; but if ſhe did ſhe ſhould commit a Devaſtavit, and Devaſtavit. 


break her Dath as Executrir ; and the Aſſignees of Pear- 
ſon could be in no better caſe than Pearſon, and his Execu⸗ 
toꝛs were. . | 3 

thly. The Creditozs of Atwood by Bond had a good 


title in Law to be ſatisfied out of his Eſtate and Debts, 


and they had done nothing to pꝛejudice their Title: And 
the Cale is not the ſame, foz the Goods remaining unſold as 


koꝛ Debts, 


The 


— 
— — 
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The Low Chancellor. By the Agreement Pearſon had 
a good Title in Equity to the Debts, which in Equity are 
become his, and are no longer Atwood's; and therefoze 
decreed fo? the Creditozs of Pearſon. 
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Methinks there was another Equity fo2 Pearſon, but was y 
not mentioned 02 inſiſted on, viz. That in caſe of. 4 
Merchant and Facoꝛ, the Merchant ſhould not have 0 
account from the Factoz, but if the Faco2 were out 1 
more than could be demanded from his Faco2, (as in 4 
this Cale it * the Perchant ſhould firſt make 4 
Anonymus. 20 July 1680. | A 
Joint- Traders. WD Daapers entred into Articles of Copartnerſhip, 2 
each bꝛought in a 1000 l. Stock, there was no bene: 

fit of Survivozſhip, neither to become indebted without the 
. Other, neither to take out of the Stock without the other: by, 
One became indebted 100 1. without conſent of his Partner, i* 
made his like Executrix and died; his Wife conkeſt Judg. 


ment fo2 the Debt, the other ſues fo2 Account and Relief 
againſt the Creditoꝛ and the Nile; they confels the Artt- 
cles, and obtaining the Judgment, 

And 20 July 1680. on debate, The Loꝛd Chancellor 
granted an Jnſunction againſt the Judgment, becauſe the 
Debt related not to the Partnerſhip, ſayiny if this ſhall te - 
ſuffered no Trade could be in ſuch Cale. Mr. Sollicito2 
cited Arwood's Cale, prox ante 36. HS 


Eodem die. | 

Sollicitor receiv The Plaintiſt having a Decree fo? Money, the Plaintiff's 
ed the Plaintiffs Sollicito without ozder from the Plaintiff received the Mo. 
Money without nep ; the Plaintiff knowing nothing of it pzoſecuted again. 
his knowledge. On Complaint the Sollicito2 was o2dered to pay back the 

Monep, with Jntereſf, Coſts and Charges. 

But as to the Plaintiff, the Lozd Chancellor allowed 
the payment good, and bid the Plaintiff if he would, take 
bis remedy againſt his Sollicitoz, 


Anonymus. 
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Anonymus. 12 January 1680. 


DE CUife Executrix to her Þusband, married a ſe- 2 Wife's * 

cond husband. A Bill is exhibited againſt them to ortho} 

diſcover the Cruſt; the Pusband and (Mile diſagreed in the 2%, ;,.,..;. 
matter, and put in leverally their Anſwers ; the Husband 
denied the Truſt, but the like confeſt it. The Cauſe pꝛo⸗ 


_ ceeded to hearing, and the Plaintiff pwved the truff only by 


one Mitneſs, which the Platntiff inſiſted on with the Mike s 
Confeſſion, to be ſufficient ; the matter being but in that 
wherein ſhe was concerned as Erecutrir. But the Bill 


was diſmiſt, quia the CUife's Anſwer ſhall not bind the Duſ- 
gy ex relatione Sir J. Churchill and Serjeant Rawlin- 
8 
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Term. Sanct. Hill. 


Trial directed 
on a Point not 
in Iſſue. 
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CANCELLARIA 


Balch contra Tucker. 24 January 1680. 


N Agreement was made under Þand and Seal, 


300]. and ſhe was to Diſpoſe by her CUill any 
> Sum of Honey not exceeding 200 l. and A. S. 
being ſeiſed of an Eſtate fo2 Lives, to her and her Heirs, 
of the Recozy of Huiſh; it was agreed, That if ſhe had a 
Child, the Child ſhould have the Recco after her death, 


but ik the Child died, the Plaintiff Balch was to have the 


Eſtate, This Agreement was made in o2der to a Mar⸗ 


riage between the Plaintiff and A. S. The Marriage took 


effec, the Child died, A. S. made her il, and thereby 
ave 150 l. in Money {.egacy, and died. The Dekendant 
er Heir, bꝛoͤught an Ejeament foz the Keaozy, and reco- 
vered it by Uerdic as he muſt do, there being no Eſtate 
yet paſſed. 
_ and pays Execution, paying the Legacy and the 
ebts. 
Agreement: The Cauſe went to pzoof and hearing; the 
Plaintiff pzoves the Agreement fully; the Dekendant era- 
mined one Witneſs to p2ove that the Mozning befoze the 
Marriage A. S. was troubled, and wept, and declared to 


him that the reaſon of it was that ſhe would not marry un⸗ 


leſs a Triting which ſhe had made to her Pusband might 


that Balch was to pay A. S. her Debts being 


Balch exhibits his Bill, lets fozth the Agree- 
The Defendant by Anſwer, poſitively denfes the 


be 


ei, 


HE 


WE EG 
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be delivered to her again. TUhereupon a TUriting was de: 
livered to him, and he delivered it to A. S. the Pusband ſay⸗ 
ing ſhe ſhould have any thing ſo ſhe would marry him. The 


Marriage pꝛoceeded, the Cauſe coming to be heard, the 
Court oꝛdered a Trial upon this Point only, viz. TUhether 


the Agreement were waved ? A Trial was had, and found 
fo2 the Defendant that the Agreement was waved, The 


Plaintiff moved fo2 a new Trial, and was denied, and an 


Ozder to diſmiſs the Bill; and now the Plaintiff moved 
again fo2 a new Trial, oz that the Cauſe map be re heard. 
J. offered it to the Court, that the Oireaton fo2 a Trial at 


firſt was hard upon us. 
The Gueſtion only upon Bill and Anſwer was Agree- 


ment, 02 not: Nothing in Iſſue, whether the Agreement 


was diſcharged, fo2 that was quite contrary to the Iſſue; 
and ik the CUitneſs ſwoze never lo falſe, he is not perjured, 


and it is impoſſible fo2 the Plaintiff to diſpzove the Allega 


tion of a Defendant, which the Defendant never alledged; 


and it ſeems a piece of Artifice to make that a Defence of 
which the Court can never give Judgment, (when a thing 


is not alledged:) The Court muſt judge Secundum Alle- 
gata & probata ; but by this way the foꝛce of an Evidence 
pꝛoper fo2 the Court, ſhall be judged by the Jury, and not 
by the Court; fo? in this particular Cale, if the Deed it 


tele had been delfvered up, yet it's no Diſcharge in Law 
except it had been cancelled; It it be granted that the 


very Deed was that which ſhe deſired, which yet he did not 
p2ove, fo; he, viz, the Witneſs ſwears he cannot write 
no2 read, noꝛ tell what it was that was delivered; pet it 


can amount to no moꝛze than that ſhe deſired to have it in 
her power to deſfroy it, which ſhe never did; fo? it's pꝛoved 
the husband had it after her death: And if the Defendant 


be too hard fo2 us in the fozm of JNoctediiig, coming (a 
late, we have moe of the Strength ok the Caule on our part 


in point of Subſtance. 
The Court ſaid we came too late, and would do. nothing 


in the motion. 


Note, The Court direded this Trial not upon a Deed 
ſhown, but upon Patter of Fac, 
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Juxon contra Morris. 8 February 1680. 


Surrogate Depu- g N Officer within the Statute of 5 Edw. 6. (as J take 
ty within the it a Surrogate) makes a Deputation of his Office, 


Stat, E.G. Trending thereout 90 1. per Annum, and erhibits a Bill 


to have an Account. . | 


The Defendant pleads, that the Deputation is void by | 
the Statute, and ought to have no Account, it being in ef- 
Vide Locker & kłſt a Farm within the Statute. EE 


Strode, Ante Curia. After long debate the Plea was allowed, 


Comes Banbury contra Briſcoe. Eodem die. 


. 


Deed brought F | Reat Settlement was made. of the Eſtate of the : 
into Court tor J Earidom, conſiſting of divers Manozs. Parcel of 


ule of eachParty. the Land on good Conſideration was ſetled, under which 
Briſcoe claims, being a Security fo2 6000 1. and the Dad 
of the grand Settlement delivered to Briſcoe, oz thoſe un⸗ 


der whom he claims: the reſt of the Banos, &c, came to 


the Plaintiff, who exhibited his Bill to have the Deed of 


Settlement, offering in his Bill that Briſcoe ſhall have a 


Copy atteſted by the Court. 


Briſcoe pleads his Settlement, and that he cannot make 


any Title without-the grandSettlement,and therefoze keeps 
it; but offers to the Plaintiff, that he may have a Copy of 
it atteſted, and that he will pꝛoduce the Oced on ail occaſions 
at the Plaintiff's Coſf, „ on, 
pon hearing the Plea the Lozd Chancellor ſaid, If 
Tenant koꝛz life have a Oeed, whereby the Reverſion and 
Inheritance is in another, he may at Law detain the Deep 
againſt the Reverſioner ; and o2dered, that the Settlement 
ſhalt be bzought into Court fo2 its ſafeſt Cuſtody, and both 
Parties have the uſe of it as they have occaſion ; And both 
Parties tf they pleaſe ſhall have Copies atteſted, e 


Knight 
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Enight contra Cooke. Eodem die. 


Conveyance. 


J §. ſeiſed of the Reverſion after an Eftate ko; life, of Miſtake in a 


| divers Copphold Lands, and two Acres of Freehold 
Lands, which Freehold Lands were in the poſſeſſion of Ralph 
and the reſt in A. B. C. 

J. S. Aſſigns to J. D. and ſurrenders the Copyhold, and 
J. D. aſſigns the two Acres of Freehold to the Plaintiff, 
and inter alia, the Copyhold in the tenure of James 
Theſe Allignments were on valuable Conſideration; the 
Bill charges that this was a Miſtake, James being named 


made the Aſſignments was, that the Copphold in Ralph's 
Tenure was to be aſſigned, and that James had no Copy- 
hold there, and therefoze muſt needs be intended that 
Ralph had; becauſe James had none, James and Ralph ha- 
ving both the lame Sirnames. 

It was alledged, that the Aſſignment and Poſſeſſion had 
ben 20 years ; but after it appeared that it was but 4 years 
ſince the Tenant fo? like died. 15 

The Low Chancellor inclined at firſt againſt the Plain⸗ 
tiff, but at laſt declared that the Copyhold could not paſs 
but by Surrender only, and not by Conveyance. 


Colſton contra Gardner. Eodem die. 
The Caſe Was. 


3 Plaintiff exhibited a Bill fo2 an Account of a 
Perlonal Eſtate, and an Account was decteed, and 
referred to a Paſter to take the Account: Exceptions were 
taken to the Account, and referred back on one Exception. 
In the interim the Delendant having had a Treaty fo? the 
Marriage of his Son, but nothing concluded; He did by 
Deed in confideration to enable his Son to make a Join- 
ture fn caſe he married, and in conſideration that his Son 
had undertaken to pay his Debts, amounting to 1700 ]. 
ſetle all his Lands upon his Son and his Hetrs, the Lands 
being of far greater value, viz. many 1000 l. and 
the Creditozs were no Parties to the Deed, and in the 
Dekd a power ef Reyocation reſerved to the Father - 

| > caſe 


Copyhold. 


 foz Ralph; and that the true Intention of the Parties that 


Accountof a per- 
ſonal Eſtate de- 
creed and refer- 
red to a Maſter, 
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Sequeſtration. 


caſe the Son ſhould die without Jſſue. This was done FI 


koze the Maſter made his ſecond Repozt 2: And the ſecond 


Repott varied but 11 |. frem the fozmer, being about 400 1. 


due upon both Repozts : Pꝛoceſs of the Court was pur⸗ 


ſued to a Sequeſtration againſt the Father and his Alligns, 
the Son being taken up on Attachment fo2 diſobeying the 
Sequeſtration; but being examined, exculed himſelf by the 


Title afazeſaid. 


The Queſtion was, -whether the Son was liable to the 
Sequeſtration in this Caſe? CUhlch was = debated by | 
Councel on the Son 8 behalk. 


iſt. Becaule there was no Land demanded by the Bill 
only an Account of a Perſonal Eſtate. 

2dly. Becauſe at the time of the Alienation the Account 
was not aſcertained 62 adjudged, and the Caſe of an Out. 
lawzy was juſt ; the Party aliening after the Outlawry, 
bis _ was not ſabjec to it in the hands of the Alte- 
nee. And 

3dly. The Sequeſtation was lor _ Contempt, not 
fo? the Duty. 


The Lo2d Chancellor took time to adviſe on the Cale, 
and now, 8 February 1680. delivered his Judgment, and 


laid, Oe would explain himſelf fo2 Learning and Uſe. 


He obſerved that the Judges at the Common Law were 
ſevere, and unwilling to (upps92t oꝛ aſſiſt the Pꝛoceedings of 


Chancery: And therefoze he would cite ſome Caſes and 


P2ocievings againſt the Pꝛoca dings in Chancery fictt, and 


then apply them to the Cale in queſtion. 


Object. x. That this Died 02 Settlement was made be. 
twien Father and Son only, and the Friends of the Son's 
UWiife, no2 Wiife,no Party to it: And all the Eſtate the Fa: 


ther had in the Mozld was conveyed to, and ſetled upon the 


Don in conſideration of this Marriage to be, and 1700 J. 
to pay his Debts. 
2. That a Sequeſtration does not bind til laid upon it, 
02 at leaſt not till oꝛdered. 

At Common Law a Yan =P convey away bis Eftate 
befoze Dtlaw?y. 


And 
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And then the Loꝛd Chancellor cited | thele Caſes at the 
Common Law, as follow : 


41 Jac. Cro. fol. 651. Brotlige contra Seque- 
ſtration. 

5 Car. 1. Heber 's Caſe. Trover giff. 

20 Jac. Elwes. Indiament foz Murder fo2 a laying on 
a Sequeſtration, one being killed : Queſtion if juſtifiable 
02 not, Pardon ſued out. | | 


Theſe Reſolutions were ſo bloody and 3 that it 


was to maintain them where Conſcience and common 
Honeſty was concerned to pꝛeſerve People and their Eſtates 
from Tricks and Cheats, and no remedy fo2 any Perſon 
in theſe Cales following, if thoſe Reſolutions were main⸗ 
tainable, but lince have been changed. 


3 Cot: 1. Rolls Abridgment, 376. Bond loſt not reco- 
A 
232 Edw. g. fol. 6. A Releaſe obtained from Truſtee no 
Relief, foz Ceſtui que truſt. - 
13 Jac. Finn and Powell. 
11 Edw.4. Reſolved that Money on a Bond, and the 
Bond loſt, and aſter ſued oz, yer no remedy, but the _ 
ney muſt be paid again. 
_ 13 Jac, Powell contra Harris; Null Account contra 
Executor. 


Eodem 8 1 Glaſſcock Entry lawful fo? Con- 


dition bzoken, not to be relieved. 

14 Jac. Bromadge contra Election to pay Da⸗ 

mages fo2 Executing a Bargain in Specie. 
Trin. 17 Car. Either cited in the C. B. 02 in the Star- 
Chamber, moved by Serjeant Bacon foꝛ a Pꝛohibition ſur 
Segqueſtration: The Judges found on debate, rhat the 
Land was not within the Sequeſtration, fo2 which the 1920- 
hibition was payed 3 but if the Lands £02 which the Pꝛohi⸗ 
bition was pzayed, had been ſubjca and within that Seque- 
3 it was granted the Sequeſtration had been law- 

ul. 

Court-Baron, A Levari fac may be renewed from time to 

time; i "_ in Chancery, map be in like manner as at Com- 
mon Law. 


Ind 
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And may Sequeſter Land and Copyhold too, and may be 
extended to a Perſonalty, foꝛ a Sequeſtration to be lafd on 
and adminiſtred by Court of Equity, never to be latd on 
bur conſcionably. 

Sequeſtration to come bona fide, without conſideration, 
yet good. 

Derby Com. contra Com. Ancram.  Sequeſtration goes 
not till Suit revived againſt the Heir, unleſs the Father 8 
Convepance be pleaded. 

Wirham and Bland. J voluntary Conveyance to the 
Deir to avoid an appzoaching Sequeſtration againſt the 
Heir, good ik bona fide done: But in this Caſe where 
Fraud appears, Authozity and Reaſon againſt it. | 


Reaſon 1. Not to allow it in caſe of a juſt Outy de 
creed. 

2. Makes this Court Illuloz v. 

3- Permits Mankind to be Cozened. 


and two are ſetled already; Wicham and Bland' 85 which 
began in the time of my Loꝛd Shaftsbury, and was where 
the Son claims again the Father, &c. which came to be 
heard the 4th of March 1672. And was in November fol- 
lowing befoze his Lozdſhip, the now Low Chancellor, N 
Sequeſtration was oꝛdered to illue. | 
The Son departed from his voluntary Conveyance, and 
ſet up a pꝛioꝛ Conveyance, with power of Revocation ; but 
the Deed being without a power of Limitation to limit 
new Ales, which his Lozdſhip then and now declared, that 
although no power of new Limitation was expzeſſed in the 
Deed, vet the Law gives the Revoker a power, fo2 be — 
has power to revoke has power to limit. 


17 May 29. Car. 2. Langley and Breydon. A Sequeſtra⸗ 
tion fo: Perſonal Duty, and then declared a voluntary 
Conveyance on purpoſe to bar Sequeſtration, void. 

And here in this Caſe the TUife (hall have that part of 
the Eſtate ſetled on her koꝛ Jointure. 


Dbjected by Sir Fran. winnington; Pour Loꝛdſhip decla- 
red a voluntary Conveyance would not bar a Sequeſtra- 
tion, therefoze permit us to try it. 

Curia. No; J am of opinion there is Fraud appirent, 


any needs no Trial f02 Satisfaction. 
Snelling 


W 
— 
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Snelling contra Squib. Eodem die. 


erelling had Judgment againſt Sidenham of 1200 l. 
| — fo2 payment of 500 l. Squib purchaſed of Sidenham 
fo valuable Conſideration without notice: Snelling ſues 
Squib to diſcover Lands fubjeq, &c. that he might extend, 
not knowing the Place noꝛ who Tenants. Squib pleaded 
his Purchaſe fo2 valuable Conſideration without notice. | 

Che Lozd Chancellor allowed the Plea, foz ſuch Pur- Purchaſer of 
chaſe ſhall not be hurt in Chancery againft the Piea; and Lands ſubject to 
therefoze Squib ſhall not be enfozced to diſcover what Lands Judgment not 
are liable. 3 d | enforced » 2 

1. It was much debated, and objected, That a Judgment P „ ec. 

binds the Land who ever had it: And the Plaintiff's Bill 
is not to have a Decree fo2 his Debt, oz to have the Land, 
but 8 1 the (ame whereby at Law he may recover 
his Debt. 95 i | 
2. His Title is given him by Act of Parliament, by which 
the Land is \ubjea, and was not at Common Law. 

3. The Conſequence of this Till makes all Statutes 

and Judgments, which are a Security by Law, to become 

ok no effect, fo2 the Conuzee muſk extend the whole, oz a 
moiety of the whole: And if he omit any part, his Extent 
is avoidable, and by conſequence, he that acknowiedges a 
Statute oz Judgment, and after aliens any part fo2 va- 

luable Conſideration ſecretly, it will be in his power to 

avoid his own Securities. | 8 

4. There will be na difference between a Judgment ob- 
tained by Conſent, and a Judgment in Invicum, oz Pꝛoceſs 
of Law; in which caſe it will be very hard fo2 any Perſon 

that any Man by his own Ac ſhould avoid the Juſtice of the 
Law whether he carry it ſecretly oz openly, oz to enable 
any other man to do it by ſecret oꝛ other means. 

5. Where Men contra, the Purchaſer may pzovide fo2 
himſelf by Covenant ; but he that recovers by Law,cannot 

- provide fo2 Himſelf by Covenant 3 ſo that the Caſe fs moze 
ſtrong in caſe of a Judgment, than in caſe of a Yoztgage, oz 
other Eſtate by Conveyance, | — — * 


6. A 
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53 A Purchaſoz from J. S. who has a Decree again# 
him in Chancery ko; Land, ſhall be bound by the Decree 
though he had never notice of it; and yet the Decree in 
Chancery binds the Perſon and not the Land, and the 

Judgment may bind the Perſon oz the Land: And it is 
hard that the Chancery, whoſe power is only over the Per⸗ 
* Con, ſhall execute their own Decrees againſt a Purchaſoz, 
and not aſſiſt the Execution of a Judgment at Law: 
Tuhereas a Purchaſoz after a Judgment is as innocent as 

a Purchaſo after a Decree, in point of Conſcience. 


But the laſt Dbjeaion at the hearing was not made. 


Lockner contra Strode. 9 February 1680. 


vide Juxon and Ond entred into by the Plaintiff of 4000 J. to the 
Morris, fol. 42. Defendant, when High Sheriff of the County of So- 
Under Sheriff's merſet : The Bond was without Condition, but intentio- 
Bond. nally fo2 perfozmance of Covenants, to ſave the Þigh She: 
il harmleſs from Eſcapes, and to pay the High Sheriff 
out of the Pꝛoſits of the Office 400 l. 

Jones Attorney General, Inſiſted fo2 the Plaintiff, that 
the Bond and Contract toꝛ ſelling and farming the Dice, 
was void by the Statute. 

Serjeant Maynard inſiſted foz the Defendant, That it 
was the Plaintiff's own Agreement to pay it out of the 
Mꝛofits, and the Under Sheriff was but his Subſtitute ; 
fo2 if the Pꝛoſits did not extend to 400 l. then he was not to 

; pap lo which but to be accountable : And ik they amounted 
to more, the Defendant had no power to call him to account 
koꝛ any more than the 400 1. only. 

%Belives, the Statute was not Penal, no? inflicted any 
Foxfeiture. 02 other Puniſhment on the Sheriff, lt he had 
farmed the Ollice. | 


Curia. By Low was of opinion ſeemingly, That the 
400 I. ought to be paid, but referred it to a Trial at Law tn 
Dorſetſhire what was the Agreement, whether he was to 
have 400 l. 02 no. 


Tiffin 
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Tiffin contra Tiffin. 11 Feb. 1680. Vid. Poſt $5. 


And in queſtion was Boztgaged fo2 Pears, and purcha⸗ Leſſee for Years 
(ed by A. B. from the Boztgagozthe Con vepance was owner of the In- 
of the Fee-Simple to A. B. and the Mortgage Leaſe to _— in 
. Friends in Truſt fo A. B. 1 
F Chen A. B. makes bis (Uill after the Ponth of June viſcth the Lands 
1 1677. The Will was atteſted by Thꝛee Witneſſes accozd- but the Will 
ing to the Statute, but he died befoze it was ſigned by him⸗ not ſigned by | 
elf; the Deviſe was to his Nike and made her Executrix, him, the Heir 
and left her Aﬀets enough to pay his Debts,as was alleged * hath a Decree 
Ws | by the Plaintiff, but denyed by the {Uives Council, but for the Term. 
== no P2oof as to that was read on either ſide, | 
W The Bill was by the Heir againſt the Truſtees and 
TUife to have the Term aſſured with the Inheritance, be⸗ 
cauſe by the Dziginal Purchaſe the Term was to wait on 
the Inheritance in Equity, which Inheritance did not paſs 
by the Will (e contra) objected, tho in caſe of Land the 
Teſtatoꝛ map ſign the Will, elſe void. Pet in cafe of 
Perſonal Eſtate, a Muncupative Tull is good, and no 
Subſcription is required by the Statute, and this Till is 


I * 
„ 
Rr 


A {  accowdingly pꝛoved by the Wife in the Eccleſiaſtical Court, 
| and there may be Debts fo2 ought appears whereto this 


53 Leaſe ſhall be liable; the Plaintiff's Council cited the O⸗ 
1 pinion of Hales Chief Juſtice who took a Difference between 
the Caſes,the Teſfatoz's Dziginal Jurchaſe kept the Leaſe 
ſevered from the Inheritance to p2eſerve it from Jncum: 
bzances, and where himſelf after Purchaſe of the Fee made 
a long Leaſe to wait on the Inheritance. 
Low Chancellor ſaid. J will neither make a Leaſs fo2 
Pears that waits upon the Inheritance where it is not Al⸗ 
ſets in Law, to be. Aﬀets to pay Debts in Equity, and 
where a long Leaſe ſhould wait upon the Inheritance, the 
Inheritance being in Truſt in other Men, and the long Truſt ofa Term 
1 L eale in the Purchaſer and the Purchaſer dying indebted, waiting on che 
ny - fo that the Term in Law will come to the Erecuto2 and lan eritance 
be Aets to Creditozs, there J will not make it no Aﬀets | - 
== - in Equity, 
Mr. Keck offered Reaſons with that Difference. 
=] Churchill, e contra, (aid it was the ancient difference of 
= the Court. 
5 Lord Chancellor affirmed the Difference 


Then 


=... — a 
— a IN . — . IS TIO > "0 . 
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Then Keck objeaed that here was a plain intention of 
the Teſtato2 that his Tlife ſhould have it, and the T{{ill 
tho' not ſigned is a good Declaration of a Truſt of a 
Term tho not ſigned by the Party, becauſe luch a Mill is 
good as to a Chattel by the Statute. | 

| Low Chancellor decried fo; the Plaintiff againſt the 
(11, and fatd elſe the Statute would be of little Effea, 
fo; moſt Eſtates have Leaſes , Extents oz Judgments 
waiting on to pzotect the Inheritance, &c. And if they 
ſhould be dfvided from the Inheritance by a Milt not oo 
ed by the Teſtatoz, the Statute would be of little effec. 
In this Caſe J was not a Council, dut remembꝛed the Caſe 
of Nurſs and Yarworth r674.reſolved by his Loꝛdſhip, which 
in Reaſon J thought was contrary to the Reaſon of this 
Cale; fo? there a Mill which was void as to the Jnhert- 
tance, yet was made good as to the Leaſe that waited 
upon the Jyheritance, and the Cale there was ſomewhat 
ffronger, becauſe the Deviſee of the Lands was Plainciff 
there ko the Term againſt the Truſtee of the * and 
the Hetr, but is here Delendant. | 


Ellis contra Gnayas. 


PE perethe Deir of aBottgagee was decreed to convey. 
* Heir of Mort- the Land to an Admintſtratoz of a Moztgagoz tha 
; gage 3 to the Yortgage was forfeited and the Heir in Poſſefſion by def. 

| miniſtrator of Cent and no want of Aſſets, and the Yoxgago? did offer 
| Mortgagor. ko teveem, the Low Chancellor ſaying fo2 Reafon, that the 
| Moꝛtgage Money being part of the Perfonal Eftate, the 
Lgnd ſhall ga to the Admintſtratoz, becauſe the Money 
woutd have gone to her. And Quzrc;if in ſuch Cafe the Bozt- 
 Sagee ſhould have deviſed the Wozgaged Lands by TUitk 
in witfng, but not atteſted accozding to the Statute, any 
N that Milt pꝛoved in the Eccleftaftical Court, whether the 
. Deviſee oz Executo2 chall have the Land oz Money when 

8 ciearly de meant * Executoꝛ n not 08 * 
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Sir John Winne contra Sir Thomas Littleton and 
bis Lady, William Price, Oc. 30 April 1681. 


1 E Cale on hearing was, William Price ſeiped Mortgage in 


of Land in the County of Flint, Merioneth and Fee Adminiſtra- 
| Denbigh , conveyed them to Goulsborough, but tor ſhall have 
._ dekezanced fo: Payment of 1600 |. and Intereſt the Money, tho 
to Goldsborough. Sir Richard Winne was party tothe De- the Mortgagor 
feazance, and Covenanted with Goulsborough to pay the 1 * 
Money in Caſe Price failed; and in ſuch Caſe G. was to l his Lands to 
convey &c. to Sir Richard Winne who on failer of Pay- EE -- 
ment by Price paid the Money, had the Lands convepyen - 
to him, and entred and enjoyed the Lands divers Years, 
Sir Richard Winne being thereof ſo ſeized, and ſeized 

alſo of other Lands in other Counties in Wales, whereof part 
lay in the County of Merioneth (as part of the Moꝛtgaged 

Lands did, but of no Lands in Flint and Denbigh, but 
the Boztgaged Lands,) made his laſt ill in CUriting, 
viz, And thereby deviſed to the Plaintiff all bis Lands, 
Tenements and Hereditaments, in the County of Angle- 
ſey, Merioneth and Carnarvan, o; in any oz either of them, 
oz elſewhere within the Dominion of Wales. And alter 

the bequeſt of ſeveral great Sums and Legactes, did go 
and bequeath all 'the reſt and reſidue of his Goods, Chat: I deviſe my per- 
tels and Perſonal Eſtate 3 his Debts, Lega- ſonal Eltate. 

| | Ws cies 


— Ate. * 
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cies and Funeral Expences, being firſt paid unto his Lo- 
ving, &c. whom he made ſole Executo? of his 
Teſtator giveth laſt Mill, (leaving a Blank). The ſaid Richard Winne dt- 
all his perſonal ed without naming any Executoꝛ of his ſaid CUill: And 
Eſtate to bis the Defendant Dame Ann being his Siſter of the half 
Executor , bat Blood by the Mother's ſide, and next of Kin, did take 
_— Letters of Adminiſtration of his Perſonal Eſtate with his 
oe Wilfatinered, : 
And herein the ſole Queſtion was to whom the Yott- 
gage Money being now come to 3000 J. ſhould be paid up- . 
on Redemption; the Plaintiff claimed it, becauſe by the 
Mill the Moztgaged Lands did paſs unto him, and conſe- 
quently the benefit of the Moztgage Boney, the rather 
fo2 that Richard Winne had entred on the Moztgaged Lands 
- and was itt Poſſeſſion at the time. of his Death. And the 


| . Devile of the Perſonal Eſtate was void, being deviſed to 
ET: an Executoꝛ and none named. 5 
: The Adminiſtratrir inſiſted, that now by the Rule and 
j Courſe of the Court, where Lands are Yoztgaged fo? pay- 


ment of Money, the Money is always accounted part 
of the Perſonal Eſtate, and ſhall go to the Executoꝛ oꝛ Ad- 
Where Lands miniſtratoꝛ when ever redeemed, tho the Yoztgage be in Fee: 
are Mortgaged ſimple as hers it was, vea altho' the Wonep be made payable 
for payment of to the Poatgagee and his Peirs, and that in this Caſe the 
: _—_ o Perſonal Eſtate being deviſed to his Erecutoz, is a good 
i che petſorat E- Declaration that his Perſonal Eſtate ſhould go to his 
$ Rate, and ſhall /Erecutoz, tho the deviſe to; want ofnaming an Executoz is 
go to the Exe- bold as a Deviſe, and conſequently the Money belongeth 
cutors or Ad- to her as Adminiſtratrir. And it was inkozced further, 
miniſtrators.and That the Intention of the Teſtato! was only to paſs his 
not to the Heir. 15aternal Eſtate , becauſe he does not expꝛeſly mention 
Flint and Denbigh where the Moztgaged Lands lap, ſaving 
only Merioneth, where part of the Moztgage lay, but his 
Paternal Eſtate alſo lay there, and chargeth the Deviſee 
of his Lands with-a Rent Charge to another Kinſman, 
which ik he ſhould charge the lame on the Moztgage would 
be in part loſt upon the Redemption of the Moztgage. And 
Men when they ſpeak of their Lands, uſe not to call their 
Yoztgaged Lands their Lands; and when the Teſtato2 
debileth by the Toꝛds all my Lands, he intended his Pa⸗ 
ternal Eſtate, ; 8 5 
. The Court thereupon and after long Debate decreed the 
Moztgage Money to the Admintiſtratrtr. 2 


— 


DE 
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Anonymus. 168 1. 


| D E F ather and Son within Age, Covenant Covenant at un- 
to C onvey Lands on valuable Conſideration, der age decreed 

the Son was infra ætatem, but being now come to perform. 

* . of Age, the Father is decreed to pzocure his 

Son to convey, = b, 34915 ee 


Anonymus. 1681. 


Ideen Elizabeth founded the Hoſpital of | 
| 55 and appsinted Five Poo? therein, Revenue of 

each poo? Perſon to have therein 8 d. per Teek, and 81. Hoſpital impro- 

per Annum to the Guardian, and made a Ptebend Refſt- — is for the 
dentiary of the Cathedzal e pro tempore ex- G not the 5 
iſten' Gardian; the Land ſo given to the Hoſpital is now . 3 
improved to be wozth 60 J. per Annum. Mom the Suit Stipend. 
being in Chancery fo2 the pooꝛ Bꝛethzen to have increaſe- 
ok Maintenance; it grew to be a Queſtion, whether the 
Guardian ſhould not have Jncreaſe alſo : And the Decree 
was that all above 8 1. per Annum ſhould be to the Pooꝛ 
only. Some of the Council made a Difference between 
this Caſe and where the only Jmployment was to be a 
Guardian, fo2 here he is made Guardian who ts a Pze- 


bend. 
Anonymus. 


— 
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Anonymus. 1681. 


JR John Gell and others who are Creditozs of Charles 
Agard deceaſed Plaintiffs, againſt John Adderly and 
others Truſtees: of Charles Agard, and againſt Smith _ 
Adminiſtratoꝛ: of Charles: Agard, and alſo Creditozs of 
Deviſe of Lands Charles Agard and other Creditozs of Agard, and a- 
co pay Debts. Jatnſt other Purchaſers of his Lands, Che Caſe on 
bearing was, viz. Charles Agard ſeiſed in Fee of Lands, 
and indebted to divers Perſons conveyed his Lands 
to the uſe of himſelf fo2 his Life , and after to the uſe 
| ___. of his (Ulll, and by his Till deviled the Lands to 
Creditors pay The Truſtees being Creditozs of Agard, and bound with 
themſelves firſt. him as his Sureties, after this Suit ſold the Lands, paid 
themlelves and other Creditozs to whom they ſtood Bound, 
All Creditors e- and the Plaintiffs being alſo Creditoꝛs unſatisfied, and 
qually concern- nothing left to pay them, their Bill was to have pꝛopoꝛ = 
ed where truſt t{gnable Satisfadion. At hearing the Low Chancellor de- 
4 Somedebrs reed accopdingly, and declare. 
- £6 ane That when a Pan ſettles his Lands fo2 payment ot 
Debt. his Debts generally, then all his Creditozs are equally 
No Difference concerned and intituled, and none is to be pzeferred befoze 
to be made in Another, and in this Cale Debts without ſpectalty are to 
payment be- be in the ſame Condition, and equally regarded as Debts 


twixt Debts by hy ſpecialty; foz- tho there be a difference in Caſe of Ere- 


Promiſe and 


Debis Ly Speci- Cütozs who are to pay Specialties befoze Pzomiles, that 
al, bur equal 18 an artificial pꝛekerence by Law, but naturally a Debt by 
in Proportion. Contract without Specialty is as juſt as the other. And 

On Bill of Re- the Conveyance to the Truſtees being themſelves Credi⸗ 
view, 35 Car-t02S, and Sureties fo2 a Guard, doth. not give them any 
2. this Decree: ꝑzeference befo2e others, but they muſt be in the ſame De- 
e le. ee in point of Payment and Satisfaction as other Credi⸗ 
deer in one [02S were. And tho ſome Circumſtances in this Caſe 
Point. viz. that might give Hope oꝛ Confidence to the Truſtees that they 
choſe Creditors might pꝛefer themlelves, viz. that Adderly was his Ser- 
who had re- Pant, Orme lent his Money at the time when the Con⸗ 
cciv d their Mo- yepance was made, and ſome Speeches tending to declare 
neys ſhould not ſuch Truſt, pet that alters not the Cale; beſides ſuch 
refund any part Oęclaration was ſince the Statute of Frauds and Perju⸗ 


of that which f 
they had re- ries. | 0 


cciv'd. 


But 


„„ FY 
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But as to the Perſonal Eſtate, the Adminiftratox may 
atcoꝛding to Law fo far as that goeth, pꝛefer himſelf ſo far 
ag the Perſonal Eſtate extends, but no further. 


Tiffin contra Tiffin. Vide ante 49. 


JN Roo Manin ſeiſed in fe of Lands in Long- "EN OE 
x 3 Melford, &c. Motgaged the fame fo2 Pears; Ro- and {Per N 
bert Tiffin agreed with Sir Roger Martin foz the purchaſe wil. 

of the: Lauds and paid the Boztgagee,. and bounht the Ji © 

heritance of Sir Roger Martin who conveyed the Jnhort- 

tance, viz. the Reverſion of the: Yoxtgage ta Robert Tif⸗ 

fin, the Poztgaged Leaſe fox Years was canveyed: to Term. 

Tucke and Groom in Truſt fo? R. Tiffin ; R. Tiffin @ifep Inheritance. 

in Fee of the Reverſton, and Juterefted in the Leaſe. fog 


- . Pears, ut ſupra, in Truſt to walt on the Jaheritance; 


makes bis TU in (Uriting, and thereby veviſerh! the 
Lande in Queſtton to J. S. fo; Life, and afterwards in 
the lame Tilt deviſeth the Lands in QAueſtion, and atl hs 
Lands, Tenements and Herevitaments, (naniug none 
by Name) to his Nute, charger —— of 
- Boney, and makes her Crecutrix ; ſhe. after his Death 
moves the Tl ill, and takes Adminiſtration cum Teſtament᷑ 
annexo, no Erecutrir being named in the Mill. The 
- Wiil was made after 1674. ts wit in Auguſt 1679. the 
Plaintiff as Heir to the Deviſaz exhibits: the Bill — 
the Adminiſtratrix and Deviſee, and againſt the Truſtees 
_ of the Leaſe, The Cauſe came to be vehearvon: Petition 
of the Nuke, (koꝛ the Cauſe was deere againtt her: foꝝ 
meriy, becauſe the Leafe was ta mat on the Inheritance.) 
And the Mul( as to the Inheritance being made alter 1674.) 


and not Signey vx Attetted pro ut the Statute, was void 


J was not at the firſt hearing of Councel, but now with 
Mr. Sollicitor and Mr. Keck, offered to the Conſneration 
of the Low Chancellor. 


ift. That it is true the TW! ebe eternal, quid- 
ad the Inheritance and Free hold. | 
2dly. But is good and mill take effect as to the Leaſe 
and the Truſt thereof, altho' that ſuch a Leaſe regutariy 
ſhall wait upon and go along with the Joheritance,, but 
ſuch attendance ofthe Leaſe is not by Law, but is a Crea⸗ 
ture of this Court, but this Court will never make it — 
8 


— . 


n 
7 
71 
b 
4 
6] 
£2 
oy 
* 
4 
47. 
2 
+= an 
14 
1 
11 
As 
/ 
1138 
* 
16 
%' 
421 
K 
1 
9 
4.0 
* 
» 
U .H 
i : 
RES . 
* 
9 
* 
N : 
* * 
* 
A 
x 
©: 
2 
be : 
2 
1 
. 
+ 
"$i 
V 
„ ' 
Ba | 
* 
"4:35 
14 
$ ” 
677 7.4 
93 
% 
11 
135 
* 
#1 
* 
* 
+ : 
138 
i] - - 
FAY | 
BG 
.. Fd 
s > 
11 
90 
15 
4.4 
*H 
+ : 
x 
"1 7 
17272 
74:18 
£1 
ih 
1 
4 
Er 
„ 
1 
134 
48 
"38 
Fl; 
4 : 
17H 
q. 
N. 
. 
K 
qt * 
IF 
I” 
"of 
3 
4 
: 
: 
: 
00 
8 2 
V-> 4 
yy 4 
: 
TT! 
E's 
© » 4 
8 
75 
4 
i 
41 
» 
* 
17. 
1 
18 
1 
: 
by . 
5 
5 
FA 
4. 
\ £ 
4 5 
% 
2091 
+t 
on 
: 
75 
, 
1 
45 
3 
oe 
„ 
4 
* 
1 
17 
fs 
i 
5 
17 
* 
* 
4 
it 


— 


—— — — by 


K — _ 
OS ——— . 
2 LESS. At 2 
- — — — 


= 36 "Jo. — 33 Car. IL. in e 


go with the Inheritance, if Equity be againſt ſuch atten- 
dance, and therefozr ik a Man purchaſe Land as in this 
Caſe, and take a long Leaſe in his own Name, and the 
Fee in Friends Names in Truſt fo2 him and his Heirs, 
und dfeth indebted without other ſufficent Aﬀets to pay the 
Debt, the Executo? ſhall retain the Leaſe to pay the Debt, 
and the Leaſe ſhall not wait on the Inheritance contrary 
to the expzels intent and meaning ok the owner of it, and 
the meaning ok Parties, and therefoze if the Ceſtuy que 
truſt ok a Term that in Equity ſhould wait on the Inheri⸗ 
tance, ſhould recite in his Mill that he was Ceſtuy que 
truſt of it, the Reverſion in Fee to himſelf, and ſhould there- 
by deviſe the Term fo2 payment of his Debts oz to youn- 
ger Child, this would be good in Equity. The Deviſe 
to the life in this Caſe is good to her, tho' by general 
Wows, but the general are as ſtrong as if they had partt- 
cular Mames, fo? he had no other Lands. As a Oevilſe 
ok all Lands will carry a Term £fo2 Years in Lands, ik. 
there be no other Eſtate of Lands in the Deviſo2 but fo 
Pears. Lozd Chancellor decreed fo2 the Meir againſt the 
 , Wife, becauſe elle the Statute would be eaſily avoided, 
and of [mali Effect and of dangerous Conſequence, fo? few 
Men s Eſtates of value but have Leaſes o2 Jncumbean- 
ces by Statute o Judgment, &c. waiting oꝛ pꝛoteding the 
Inheritance, and if they may be diſpoſed by Mill made 
without thole Circumſtances which the Statute requireth 
in Caſe of Deviſe of Inheritance, notwithſtanding the 
Statute, the Statute is of little Effea. | 
2 Queſtion was moved that this CUill was not accoz⸗ 
ding to the Statute $3 But the Lo Chancellor himſelf who 
moved it anſwered himſelf, viz. As to that, That it was 
proper to be objeced in the Court Eccleſiaſtical, and be- 
= ONE: pꝛubate it ſhall be ene w _ 


Daſhwood contra Elwall 5 20 1 1681. 


| . Emploped E. d Citizen of Exeter to fell fo: 
1 MN D. him divers Iriſh Commodities, which E. re⸗ 
own Name, Ceived fo: D. who dwelt in London; E. fold the Goods 
without Notice ft Truſt, and took Bond fo2 the Money, viz. (o much 
of it to his Prin- ag Came to 300 J. and died; the Defendant his Son is 
cipal. - ſued fo? an Account, the Queſtion was whether the Bonds 


1 be a good Diſcharge, "* the —— were failed ſince 
| the 
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the Bonds taken, fo2 it was ſaid the Bonds were taken 
the better to ſecure the Debts, fo2 the Buyers were 
Trades men as dealt in Tool, and they would be bound 
to Elwall their Neighbour whom they knew, but not to 
Daſhwood whom thep knew not. : 
E contra, It was objected, that tho' a Factoꝛ ha- 
ving a general Commiſſion oz Authozity to Sell 02 pacor that 
Diſpoſe of Goods, may Sell oz Diſpoſe on Truſt hach a general 
without ſpecial Marrant, Ozder oz Reſtraint, and may Commiſſion 
give dap of Payment, Pet he cannot take Security by may ſell on truſt. 
Bond in his own Name, eſpecially without Authozity to | | 
do lo, oz at leaſt giving timely Notice to his Pꝛincipal of But cannot take 
it, elſe twill be in the power of a Factoꝛ that deals fo2 ſeve- Bond in his own 
ral Merchants, and fo2 himſelf alſo, taking Securities by Name. 
Bond in his own Name, if any of the Oebtoꝛs fatl to 
gratiſie whom he pleaſeth with the good Securites, yea 
Himſelf, and play the Securities good 02 bad into his 
own Þand, 02 into what Hand he pleaſeth, which will put 
u ffrange Power in Facto2s, and be ertreamly pꝛeiudicial prejudice Mer- 
to Trade and Merchants: So in the Caſe of Gibbon and chants. | 
Doyley, where the Teſtatoz gave Reſiduum Bonorum to Gibbon and 
be divided among Sixteen of his Kindzed by Name, as Doyley. 
his Executo2 ſhould voluntarily without Compulſion of 
Law declare; The Erecuto? divides to Fiftten, and they 
were ſatisfied, and was willing to pay the reft to the Sir⸗ 
teenth who now ſued fo2 an Account of what the reſidue 
was; the Executo2 pleaded the matter in Bar of the 
Account, offering to pay the Sixteenth Man the Plain⸗ 
tiff, ſuch a Sum which was as he pleaded the Sum left, 
But the now Low Chanceller diſallowed the Plea, becauſe 
heed was to be taken that we make not ſuch Eramples,un- 
der which diſhoneſt Men may ſhelter themſelves. And if 
this Power ſhould be allowed to Faco2s, diſhoneſt Faco2s 
will have a very ſafe ſhelter, and it will be impoſſible to 
diſcover what Goods he ſells fo2 one, what fo2 himſelf, and 
what fo2 others. Ik an Erecuto2 hath Oꝛphans oz other 
Men's Monep in his Þands, and hath Power to lend it, 
if he do ſo and take Security in his dun Name, which 
_ faiſeth, he ſhall anſwer the Debt ok his own Money, un- 6 
leſs that he endozſe the Bond, oz do ſome other thing at 
the time of lending the Money oz taking the Security, 
which may doubtleſs declare the Truth, &c. And in the 
pꝛeſent Caſe, the FacRo? by taking the Bond in his own 
Name hath diſabled his 3 ever to recover 3 
Fs | the 
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Mortgage. | 


the Debtoz, who knowing no other but that the Goods ſold | 


were Ellwalls, and giving him Bond fo2 it, there now is no 
Remedy fo2 the Debt at Law but in Ellwalls Mame on the 
Bond, which was otherwiſe befoze the Bond was taken, 
The Loꝛd Chancellor put the Defendant to pꝛove that the 
Teſtato! Ellwall gave particular Notice to the Plaintiff that 
he had ſold on Truſt and to whom,whereupon a Letter of 
the Teſtato2 to Daſhwood was read, wherein he gave 
Notice of the Sales to Bartlet and his Falling. The Bill 
was referred to a Maſter. N | 
Nota. There was no Notice of the Bond in the Mame 
of Elway not till after Bartlet was failed. 


Newcomb and Dorothy Uxor contra Bonham 
os 8 1 

A Nthony Young being ſeized in Fee of Lands, and a 

e Þouſe and Mill of 1001. per Annum value, (the 
Plaintiffs proof was 1141. the Defenvants p20of 95 1. the 
Medium 103 1. oz thereabout) and being indebted 1000 l. 
and his Mother ſeiſed of 601. thereof, to receive out of 
the Pꝛemiſſes in Poſſeſſion fo2 her Life, the Reverſion to 
him, agrees with the Defendant who had Married Alice hig 
Siſter, that if he would furniſh htm with 1000 l. whereby he 
might be enabled to pay his Debts, and have no Intereſt 
fo it during the Life of Anthony, unleſs he, viz. Anthony 
Young during bis Life ſhould think fit to repay it with Jnte: 


keit, then he would co ſettle the Pꝛemiſles as that he might 
enjoy the Pꝛemiſſes during his Life, and that the Pꝛemil· 
ſes ſhould be ſettled to come to the Defendant and Alice 


his Wtfe foz their Lives, and to the Heirs of the Defen- 
vant after his Death, and that he chauld have Power du⸗ 
ring Life to redeem on payment of the 1000 l. with In. 

tereſt, but his Þeir ſhould have no Power after his Death 
to redeem, but the Defendant ſhould abſolutely enjoy the 
Pzemiſſes, and gave this Reaſon,viz. that he might Barry 
and have Childzen, and therefoze would have Power du⸗ 
ring his Life to redeem, but his Þetrs ſhould not, and 
gave ſuch Jnftrucions to draw aſfarances acco2dtngly, 
which was accowdingly depoſed by the Party who dꝛew the 
aſſurance. The aſſurance dzawn was a Conveyance ca 
Bonham and his Mife, and the Heirs of Bonham; and 
Bonham and his Ttfe redemiſed the Pzemifſes to Antho- 
ny Young fo; 99 Pears, if he lived ſo long, and a Cove. 

| | : - nant, 


_—_— 
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nant, that if Young during his Life would pap to Bonham 


1000 |. with Jntereſt from the Deed on ſix Months Notice, 
then Bonham and his life to reconvey, and in inkoꝛcement 
of the Defendant's Title againſt a Redemption by the 
Plaintiff Dorothy the Þeir of Young, who was the Daugh- 
ter of Young's Brother. Jt was pꝛoved that ſhe had offend- 
ed him, and he had declared ſhe ſhould not inherit him; that 
Alice being his Siſter, he had kindneſs fo2 her. And this 
Caſe was not like other Moztgages which are mutual. 
But a Redemption was decreed by the Lozd Chancellor, 
and the Perſonal Eſtate to be applped to aid the Peir to: 
waͤrds ſatisfagion of the Moztgage, becauſe it was a Se- 
curity, and being ſo, could nat be extinguiſhed by any 
Covenant made at the time of the Moztgage. The De- 
kendant pzay'd a rehearing. Tis true, that if it were a 
Moꝛtgage no Covenant ſhould alter it, but this is not a 
Moztgage, but an Eſpecial Contrac, made not in Conſt- 
Deration of lending of Money; but on Conſideration of 
Blood and Accommodation of the Affair and Neceſſity of 
Anthony Young, and to ſettle his Eſtate in his Blood ; fo 
he was reſolved befoze this Conveyance was made on Two 
things, 1. By reaſon of the unkindneſs of his Neece to him, 
that ſhe ſhould not have his Land as Heir. 2dly. That if 
he had no Iſſue of his own, that then the Defenvant Alice 
ſhould be his Heir and have his Land. But then he con- 
ſiders his own Condition, viz: he was indebted 1000 l. 
which chargeth him until that were paid, with 60 1. In⸗ 
_ tereſt per Aunum, beſides incident and increaſing Charges 
by renewing of Bonds, B2oakage, &c. And as to the Con- 


dition of his own Eſtate to anſwer the Debt and Intereſk 


of his Debt, his own Eſtate was in Poſſeſſion but 401. a 
Year, which could not anſwer the Jntereft, viz. 60 J. no? 
ever ſatisfie the Pꝛincipal, neither could he have 1d. out 
of his Eſtate to maintain him, 

Thereupon he further Conſiders what way to take to 
debar his Meece who had diſobliged him ſo highly, as to 
beget in him ſuch a Reſolution as that ſhe ſhould not have 
his Land, and to pzefer his Siſter who was nearer in 
Blood than his Neece, to which he had thꝛee Motives, viz. 
The nearnels of Blood. 2dly. Kindneſs of the one and 
Unkindnels of the other. 3dly. Þis Siſter had Chil- 


dien, but his Neece had none. So that pobably if bis 


- Siſter had his Land, then it would remain in his Blood 
ſtill, of which he ſaw no hope 2 the Neece. | 4 1 
3UY- 


— 
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;dly. This Beſolution to prefer his Siſter was not fo 


abſolute, but he would firſt p2ovide fo2 his own Childzen 


if he ſhould have any: This is pꝛovided fo; by the Cove- 
nant to redeem during his Life, and the limitation to re- 
dem only during his Life > Dovides fo2 his Intention 
touching his Siſter. 

Athly. On all theſe Conſiderations, he himſelf contrived 
a way that if it might be effected, and will anſwer all theſe 
Ends, viz. Free him from his pꝛeſent Pꝛeſſure, want of 
Maintenace, and free him from pzeſent Jntereſt of 60 1. 


per Annum, give him preſent Baintenance of 40 l. 


per Annum. with expectation of 601. moze after his Mo⸗ 

thers Death who was Jointred therein, and then he had 
hope of a Poztion with a Nike to redeem the Ctate in 
his Life-time, and lo become a free Man. 


And accodingly he makes the Conveyance ut ſupra.which 5 
is not any way ſuitable to, oz like an Dpinary Youtgage 


which Scriveno2s make. 


1ſt. There is no aſe to te bald during his Life, fo 


| that he is fred from Clamo? of his Creditozs and Debts. 


Adly. There is no Covenant on hfs Part ever to repay 
either Pꝛincipal o2 Jntereſt but at his own Pleaſure, fo 


no Intereſt 02 Piincipal could be required of him, 


zdly. The Land is conveyed to Bonham and Alice his 
Mike, Siſter of Anchony Young, and the Heirs of Alice 


the Wife, which were a ſfrange and unreaſonable_way of 


Moztgage, that the Þusband's Money ſhould be lent and 
the Security be the TUifes ; but this was to comply with 
the intention above, that the Land in Caſe he had no Jt 

ſue ſhould remain in his Blood, | 


And it was not unreaſonable in that Caſe that the 4: 
ſtate muſt go to Collaterals and Females, to prefer a Siſter 
befoze a Neece, eſpecially when the Sitter had Childꝛen, 


but the Neece none. 


Object. pere is a Power to redeem, and it chal never 
be extind by any Covenant at the ſame time. 
Reſolv. This indeed is an uſual way of boxrowing, no 
Clauſe a alter it. 
But 
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| But this is here a ſpecial Contrad, on pecial and neceſ⸗ 
ſary Dccaſion, and is not pꝛoperiy a Yoztgage ; it is 
Contractus innominat'. 
The miſchiek of the Objecklon is, ik it ſhould be, &c. 
then it would be a wap to Oppꝛelſlon, and rigoꝛous Ex- 
aſtion and Oppzeſſion of neceſſitous Men by Ulurers, but 
here it is quite contrarv. 
The ſpecial Circumſtances of this Caſe diſtinguiſh it 
from other Moztgages, and never like to be d2zawn in 
Example, fo2 who will lend Money on ſich Terms, viz. 
iſt. Never to be able to demand Paincipal oz Jntereſt, 
but to be wholly in the liberty of the Bozrower, eſpectally 
_ conſidering that the Paincipal and Jatereſt Money would 
exceed m= value of the Land ; as here, i Alice had lived 
it might. 
But pet this is a mo2e ſpecial Caſe, viz. Conſidera⸗ 
tion of Blood, and a Conſideration not expꝛeſt may be aver- 
red, tho not expzeſt in the Deed, and lo we do, and fo 
it appears. 
And the woꝛſt of the Caſe amounts to no more than this, 
viz. if he by Martiage oz otherwiſe ſhould not be enabled 


1 redeem, his Siſter ſhould have his Land rather than his 
 Neece, 


In caſe of a Moꝛtgage the Boztgagee may erbibit a 


Bill to diſcharge the Equity of Redemption, and is an 


- incident to the Mortgage which cannot be in this Caſe, 


&c. Ergo, &c. 

The great Reaſon & e contra, 18 the Milchiek that 
would enſue to Men in want, who are enkoꝛced to boꝛrow 
Moneps, fo? their neceſſity will induce oz infoꝛce them to 
ſ\nbmtt to any Conditions. And therefoze in general, and 
prima facie, the Rule is good, that when a Moꝛtgage is 
made, no Covenant oz Agreement in the Deed of Mott- 
gage ſhall make it unredeemable on failer of Payment, 
and therefoze if a Moztgage be to redeem fo2 Years, oz 
during the Life of the Woztgago2 02 Mongage, and not 
after, the Moztgage in Equity may be redeemed after, fo?2 


it is a trivial Clauſe, (not after) and is contrary to 


Equity in the Creation of it, and would be of evil Conſe- 
quence, fo2 every Lender would make himſelf Chancellor 
in his own Caſe, and pꝛevent the Judgment of this Court 


in a Cafe proper fo? the Court, and this were a general 
Milchlek. 
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reſt to be paid — Young' $ like. 


| Therefoze firſt Conſider if there be any pzobability of 
ſuch miſchief in this Caſe, ſuch as ſhould deſtrop the ex⸗ 
preſs Contract and Agreement of all the parties made 


without Surpziſe o2 Conſideration. | 
To which end obſerve how much this Caſe differs from | 


oꝛdinary Moztgages, and how unlikely to be tmitated by 


Money lenders, and to be d2zawn into P2acice oz Ex⸗ 


iſt. In other and uſual Pottgages Intereſt is payable 


till time of Redemption, here none by Agrement, 


2dly. The Mon-payment of Intereſt is not fo2 any cer- 
tain time, as fo2 ſo many Pears, but none to be paid du⸗ 


ring Life, and that during the Life of the Moztgagoꝛ him- 


ſelf, There is that Yoney-lender that will lend on ſuch 
Terms: Fo? here he can never know as long as the boy- 
rower liveth, whether he oz his Heirs oꝛ his Executoꝛs 
ſhall be owners of Land 02 owners of the Money. Jn Sir 
 Wollaſton's Caſe, a Redemption of a Boztgage at 
the Suit of other Creditozs was denyed, becauſe of the 
length of Time, becauſe there ought to be a time when 


the Boztgagee may be certain of his Intereſt, either of 


Land 02 Money. 
3dly. This is enfozc'd from this, That in all Cauſes 


of Moztgages regularly, the Boztgagee hath Equity on 
his ſide to have a Decree to bar Redemption on fatier of 
Papment, as well as the Boztgago? to have Redempti- 


on; the Remedy is equitable and mutual. Regularly and 


owinarily , this is lo, but it fails on the Boztgagie's 
ſide during the Moztgagoꝛs Life, Then 1. This is not 
an o2dfnary Yoztgage, becauſe nor ſubject to the Rules 
of Moztgages. 2. And this Circumſtance doth make the 
Caſe not likelp to be miſchievious in Conſequence, fo; 
no Man is like to lend on ſuch Terms. 

4thly. The value of the Land conjoined to theſe fo2- . 
mer Conſiderations is very material; the Land in Pol⸗ 
ſeſſion at moſt but value 40 J. per Annum, beſides Tares, 
Duttes to the Church and Pooz, and the reverſion of an 
Eſtate of a Jotntreſs in Being, and no poſſeſſion of the 
40 1. per Annum during Young's life; ſo in eſſed tis a 
r after one life of near x01. per Annum, viz. 

o |. per Annum fo? one life, 601. per Annum after two 
lives, and this conveyed fo2 Security of 10001. no Inte- 


| The 
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A The 601. after two lives 7 Pears 
Part 601. per Annum, - purchaſe. 
A Mill. 6001. at 7 Pears purchaſe 420 l. 
| 401. after one like, 9 Vears pur · 
| chaſe 3601. 
10 Peats 400 l. 


So that we have a bad Purchaſe, &c. if abſolute, but 
if Young had lived 9 02 10 Pears a miſerable Bargain, 
and pet he might have ifved 20, 30, yea 40 Pears. 
 - Surely he muſk be ſick of his Boney that will take this 

fo? a Preſident, fo as there is ns fear of the ill Cue 
quence. 


Object. pere Young died quickly. 5 
EReſolv. He might have lived — _ Event chang- 
eth not the nature of the Agreement. 8 


_ What Man in his Senſes would go 10 uch a — 
Ik Voung had lived 7, 8, 10, 20 Pears, the Court would 
not have en him, much leſs bis Heirs, Yr) Th 


| N Two other Reaſons, xc. 
"8 From the Condition of his Eſtate. | 
2dly. Df the Conſideration, &c. not duly of Money, but 
Mus and —— was w un of the Contvey 


Object. — ol Blood is not mentioned. 
Reſoly. Jt may be averr'd and is fully Moved. 


The Lord North Chief-Juſtice, and Cy 
Contra Williams. 21 June, 1681. 


"DE great and ruling Point in the Tale was, whe: . 
ther Ceſtuy que truſt in Tail, ſuffering a Becove⸗ * Tal Coffers ö 
ry and no Tenant to the Præcipe, but being in Poſſeſſion Recovery, ics 
under the Truſtee who had the Freehold in him, but was good. 
no party to the Recovery,” but Ceſtuy que Truſt in Taff 
was the Tenant, ſhould bar the Remainder in Fee of the 


Truſt. The matter was much debated on reaſon and Pꝛe⸗ 
(vents, 


— 
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Joint-tenants or 


Tenants in 
Common. 


his Iſſue. 


ſidents. The Low Chancellor decreed it a good Bar, and 
took a Difference, viz. if that there had been a Ceſtuy que 
Truſt of a Truſt fo2 Life befoze the Truſt in Tall, fo that 
in Caſe the Eſtate fn Law had ben executed accoꝛding to 
the Truſt, and conſequently the Tenant in Tail could not 
have barred the Remainder in Fee tif he had ſuffered a 
Recovery, there Ceſtuy que truſt in Tail ſhould not bar 
the Remainder by a common Recovery ik there was no 
Tenant to the Præcipe. Me (aid alſo that a Truſt is a 
Creature of Chancery, and is not within the Statute 


„ Bf W. 2d. de donis, &c. and tho if Tenant in Tail of 


a Truſt cannot bar the Remainder by Fine, yet if he 
makes a Feoffment o2 Bargain and Sail, he may bar 


| Draper's Caſe. J uly, 1681. 


TR Andrew King made his Will, wherein he deviſeth 


nn theſe Moꝛds, viz. All the reſt and reſidue of my E- 


ſtate whatſoever, both real and perſonal, J bequeath to 
my Executoꝛs the Survivo? and Survivors ok them, to the 
Intent and Purpoſe that they do with all Care and Dilt- 
gence as ſoon as the Money can be conveniently rat- 
ſed upon Sale of the Pꝛemiſſes, and out of the Kents and 
INofits which will accrew out of my Dffice in the Cuſtom- 
Douſe, the Leaſe of which. and the Pꝛoceed and Benefit 
thereof J intend ſhould be pzeſerved fo2 the Benefit of my 
rw „to pay and diſcharge all my Legacies and 

ebts. : | 

Sir Andrew King made Edwards and Draper Executoꝛs 
and died, Edwards paid the Legacies and Debts and died; 
Draper (urvived, and when all is ſatisfied, then my Tilt 
is, that the Term which ſhall remain in the Leaſe of my 
Office in the Cuſtom poule and the benefit thereof, chall 
be and remain to my Executozs ſhare and ſhare alike fo: 
their Care and Pains in Execution of this my TUilt. | 

The Executoꝛs were Draper and Edwards. 

The Queſtion was, Tlhether the Telkato2 having in 
the fozmer part of his Till given all his Eſtate Real 


and Perſonal to his Executozs the Survivoz and the 


Survivors of them, but in the latter Clauſe given the 
Term in his Office to them, ſhare and ſhare alike, the 
Crecutozs are Joint⸗Tenants of the Term, oz Tenants 


„ 


Term. Trin. 33 Car. Il. in Cancdlaria, | 2 


in Common; by the firſt Clauſe they are Zolnt· tenants, but 
the latter Clauſe (ſhare and ſhare altke) ſeems to contra- 
dict it, and the ſurviving Executoz claims the Term by 


 Survivozſhip. 
Low Chancellor, Ik a Yan debile to his Executozs, o 


make ſeveral Pen his Executoꝛs, the Survivoz mult carry 
all ſince the Judges will have it ſo. (Note this was his ve- 
ry Expꝛeſſion, Vid. Sup. fo.) Pet when the Teſtato2 makes 
a diſtinction between the Term in the Office and the gene- 
rality of the Eſtate, ſo ſhall J, and lo he decreed the Term 


to be in common not to ſurvive. 
Rep. Methinks the firſt Clauſe, a Deviſe to Executozs 


to pap Debts and LW 18 no 1 _ Legacy, 
prout Dyer. 


„ D E 


— — 


— 
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The Company of Stationers. 15 Novem. 1681, 


On Plea and Demurrer. 


ÞE Company of Stationers complain by Bill 
againſt Lee, fo2 that whereas by Patents the 30 
and 4th. of Philip and Mary, the ſole Painting 
and Trading in Almanacks was granted to 

them; the Defendant did Pint and cauſe to be printed 
and vended ſecretly Almanacks, and impoꝛted others from 
Holland, painted there, and ſold them, and pzayed Diſco: 
very. The Defendant demurred and pleaded: The De- 

* murer was in effec to the Plaintiff's Title, that it was not 

good in Law, and that the Bill was only to diſcover a 

Tot, as if a Bill ſhould be to diſcover a Treſpaſs in 

Lands 92 Goods, : 3 

The Plea was, that he had been Seven Years Appzen⸗ 
tice to the Trade of a Stationer in London, and Frir, &e. 

And the Cuſtom of London was, that in ſuch Gaſe any Free 

man might ule any Trade, &c. The Plea and Demurrer 

were over-ruled, and the Defendant to anſwer the Bill. 

At which Hearing the Caſe and Pꝛoceedings following 

7 Juh, 14 Car, Richard Atkins Eſq; and Martha Lady Acheſon 

2. Stationers. | his Ulife , Plaintiff's, aud George Moore, 
4 Miles Fleſher, and others of the Company of 

Stationers, London, Defendants, 8 
i It 


Stationers Pa- 
tent Prerogative. 
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It was 3 alledged, that the Plaintiff the Lady Acheſon 
being (ole Daughter and Þetr of John Moore, who by Let: 


ters Patents from King James, had the Puulledge of ſole 


pinting all Books which concern the Common Laws of 
England: and the ſaid Moore by his TUM made George 
Moore and others Executoꝛs in Truſt fo2 the Uſe and Be- 
nefit of the ſaid Dame Martha, to whom he gives all his 
Leaſes, and ſo the Benefit belongs to the Plaintiff g, 
aͤnd pet the Defendants &c. do take upon them to Punt 
and Publiſh the laid Law⸗ Books without any Authozitp 
- from the Plaintiff's fo2 Relief wherein, the Plaintiffs have 
erhibited their Bill, and the Defendants being ſerved with 
Proceſs have accowingly appeared, but have not as yet 
put in any Anſwer thereunto, as by Certificate then ap⸗ 
peared. 


Jt was Owered, that an Jnjunction be awarded againſt vid. poſt. 


the laid Defendants, their Servants, Agents and Monk⸗ 
men, thereby injoyning them not to pꝛoceed in the Pzint- 
ing of any Law Books till the Defendants ſhould direaly 
anſwer the Plaintiff's Bill, and this Court take other 
Oꝛder to the contrary, 


Map it pleaſe your Loꝛdſhip, We have ſeveral times 16 Feb, 1668. 


met together and Conſidered of the Caſe then annered 
 accowding to an Dyder bearing date the 13th of April 1668. 
and are of Opinion, 

That ſuch new Law Books as have been impꝛinted 


ſince Moore's Patent, and acquired by any particular 


Perſon oz Perſons, are not by Law reſtrained by Moore's 
Patent. But notwithſtanding that Patent, thoſe Men 
who have acquired them may Pint, but as to thoſe Law 
Books that were pꝛinted betoze that Patent, there are a- 
mong us diverſity of Opinions. 


Jo. Kelinge, John Vaughan, Matth. Hale, Thomas 

Twiſden, Thomas Tirrel, Chriſtopher Turner, 
John Archur, Richard Rainsford, William mo 
W. WW. 


Upon hearing Council on both parts this day at the 
Bat, to argue the Errozs affigned by John Streater Plan: 
tiff, in a Krit of Erro2 depending tn this Þouſe, which 
Abel Roper, Francis Tyran, John Starkey, Thomas Baſſet, 


Thomas Collins and John Place commenced againſt John 


Streater , concerning the Pꝛiviledge of Pzinting Law 
| K 2 Books. 


26 May 1675. 
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Books. Akter due Conſideration had of what was offered 

on either part concerning the lame; Jt is Reſolved and 
Adjudged by the Lows Spiritual and Tempozal in Parſia- 
ment Aſſembled, That the Letters Patents pleaded in Bar 
of the Adion bzought in the King's-Bench, were and are 
good in Law, and that the laid Judgment given in the 
Court of King's-Bench fo2 the ſaid Abel Roper, c. againſt 
the laid John Streater is WR Erroneous, and hall be 


and is hereby reverſed, : 
i Jo. Brown. 


Cleric Parliament. 


Counteſs Downes contra Moreton, 16th. 
November 1681. 


8 JB Lucy, late husband of the Plain- 
Conſideration 


tiff, Articled with her Father befoze Marriage in Con- 


detective when liberation thereof, and 6000 1. to ſettle 1000 J. per An- 


lupplyed. 
Intention, 


num in Lands, &c. on her fo2 Jointure, but not mention- 


ing the particular Lands, and after Marriage ſettled on 


her int alia, his Farm in D. called Haſledon and Woods 
in called A. the Farm part of it lay as in the 
Bill named, and part of 601. per Annum lap not there, 
and ſo of the Woods, and if Rettef ſhould be here koz the 
part lying out of theſe Uills, which were not well conveyen 


(as it was agreed on all ſides, the Conveyance wasſopenn'a 


that they did not paſs). was the Queſtion; but afterward 
the Dusband being made Earl of Downe, made a farther 
Conveyance to ſome Friends whereby 500 l. per Annum 
of other Lands were ſettled on the Lady fo2 her Like: The 
Husband died, the Peir-entred into that part of Haſledon 
Farm, and of the Mood not conveped. Jt was p2oved by 
many Circumſtances, and the Acknowledgment of the Þus: 
band, that he had ſettled the Farm of Haſledon, and thereupon. 


the Lo2d Chancellor decreed it to the Plaintiff. Jf the Bill 


had ben only to ſupply the defect of the Jointure, becauſe it 
was not included in the Jotnture, he would not have re. 


lieved, becauſe his Subſequent Augmentation might be in 
Recompence; but the Husband conceiving and declaring 


that he had ſetled the Farm, the ſecond was not a ſupply 


of a deked, but a farther voluntary Pꝛobiſion, which would 
not 


© 
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not have bound his Heir being but voluntary, and there⸗ 
fore as to the defed of value in the Woods he did not re⸗ 
lieve the Plaintiff, fo2 that as to them there was no Pꝛoot 
of his Intent, that he had already ſettled them, and tho 
his Covenant was to ſettle ro 1. per Annum, and there 
was want of value (they were roo Acres) he would not 
decree as to them, and did not decree them; pet as to 
the Farm, he did decree fo2 the Platntiff not to ſupply the 


Ualue, but as that which he intended to ſettle, and as 


he thought he had ſettled, and lo had acknowledged di⸗ 
vers times not to ſupply out of the Covenant, but to eſta⸗ 
bliſh what he intended to ſettle, 


Anonymus. 16 Novemb. 1681 
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Onizee ok a Statute by Sir Philip Howard took him priviledge. 
being now a Servant of the King in Execution. Pe The King's 
complained by motion in Court of this as a bzeach of his Servants arreſt- 


JPaiviſedge being Servant to the King, who ought not 
without leave to have been Atreſted. The Party ſhewed 
that befoze he p2oceeded, he acquainted Sir Philip How- 


ard of his Purpoſe,and that thereupon Sir Phillip Howard 


waved his Pꝛiviledge. Low Chancellor, The Pꝛiviledge 


is the King's Pyiviſedge, and not Sir Philip Howards; 


you have been unmannerly towards the King and bzoke 
his Pꝛiviledge, you might as well have taken rhe King's 


Coach man dziving the King's Coach. The Party pzoteſts 
all Relpect to the King, &c. However ſatd the Lozd Chan- 
cellor, J will not dilcharge- the Execution, but oꝛdered 


the Narden of the Fleet to take him into Cuſfody, but 


becauſe ok the Conſent to diſcharge Sir Phillip Howard of 


Execution, the Chancellor pꝛopounded that new Security 
ſhould be given fo2 the Debt, which rhe Party by his 


Council conlented to, ſo as it might be a Statute of 20001. 
which leemed to the Chancellor to be too much, becauſe. 


the Debt was but 5001. Council foz Defendant, There 


are Sixteen Years Intereſt behind; but at laſt it was re⸗ 


ferred as to the Manner and quantum of the Security, 
and the party diſcharged of the preſet Commitment. 

Nota. In this Caſe there was no Bill depending, all 
came in by way of motion. 


N. Pro- 


n 
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N. Progers contra the Lady Fraſer, the ſame 
Day on a Plea. 


The Caſe was. 


Cuſtody of an RS, Dennis being found an Jdeor by Inquiſition, 
Ideot to one [þ the King granted the Cuſtody, &c. of the Ideot, 
and his Execu- und of her Eſtate Real and Perſonal to Sir Alexander Fra- 
tors during the ſer, his Executo2s, and Adminiſtratoꝛs during the Ideocy 
Ideocy. he dyed. Progers got a ſecond Gzant from the King, and 
ſueth the Lady,fo2 the Lands,&c. ſhe being Erecutrir of her 
Husband, and Deviſee of the Cuſtody, which the pleads in 
Bar. The Queſtion was, whether the Sꝛant to Sir Alex- 
ander Fraſer were ended by his Death? Firſt, it is a 
Truſt in the King, and therefoze is not grantable to Ex- 
ecuto2s and Aſſigns. Secondly, The like Gꝛant was never 
made befoze, Thirdly, Jt cannot be ſo granted, fo2 if the 
Party die Inteſtate, who ſhould take care of the Jdeot, 
thereſo2e the Office of the Marſhalſea cannot be granted 
fo Years : And Fourthly, what Eſtate can the Gzantee 
be (ſaid to have? 3 8 
E contra, it was (aid, 1ſt. The King hath not only 
a Truft as in Caſe of Lunacy, but an Intereſt; fo2 
he hath and may diſpoſe of the Pzofits to his own Tſe, 
and grant them over, and it being a Chattel naturally ſhall 
go to the Executoꝛs of the Ozantee, and it is a ſpecial Jn- 
tereſt, not pꝛopetly a Term, like Manning and Drakes 
Caſe, where a Man hath Power to enter and take Pꝛo - 
fits till x00 1. paid, and Corbet 's Caſe, 4 Coke: And in 
Caſe of Mardſchip there is an Intereſt and Truſt conjoin- 
ed; fo2 the Law truſts the King and his Gzantee to edu⸗ 
cate and maintain the Nlard, and ſo muſt be done in 
- __ Caſe of Jdeocy, as to Maintenance of him oz her. 
Lozd Chancellor (aid the Cale of Ideot and (71atd are 
not alitke, the TUardſhip is by reaſon of Tenure, the Jdeocp 
by Pꝛerogative; and faid he thought the Cale of Soalet⸗ 
ſhip not grantable fo? Years too eaſily ſlipt over. But the 
Caſe was put off, fo he remembzed a defect tn the Jnquiſſt- 
tion which found Dennis not an Jdeot a Nativitate ſome 
certain time. 8 


8 


Coven- 
+ 


* 
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Coventry,&c . Executors of Si Henry Thi nn contra 
Thinn now Hxecutor of Sir James Thinn, 18 No- 
vember, 168 1. 8 | 2 5 5 


IR Thomas Thinn 1639. treated with the Low 1 
\ 3 Keeper Coventry foꝛ a Marriage between Sir Henry Mean Profits 
his Son, by Katharine his ſecond Wife, and Daugßb after a former 
ter of the Loꝛd Coventry, the Poꝛtion 4000 1. which was Decree for En- 
paid. Hempsford, &c. to be ſettted on Henry, &c. Che joyment. | 
Deed of Settlement was executed by ſealing and delf- 
very of it, it being by way of Covenant to ſtand ſeized, 
but wanted the wozds (Shall be or ſhall ſtand ſeized ) 


and fo was fn Law defective. Sir Thomas after the 


Marriage died, great Suits happened between Sir James, 
Þeir at Law, and Sir Henry, foz Sir James entred on 
Sir Henry, 1648. Str Henry Thinn exhibited a Bill] in 
Chancery againff Sir James on the Agreement, and had a 
Decree 1550. againſt Sir James, which was fo2 enjoy. 
ment, but no further, not to2 further Aſlurance o; mean 
Poofits, Sir James continued Diſturbances. Sir Henry 
Thinn 1659. bꝛings a ſecond Bill, but that being ill pen- 
ned he had leave to amend it, and made Sulit fo2 the 
mean Pꝛolits, it abated by death once of Sir Henry 
Thinn ; and Sir James Thinn alſo dying, now the Blil 
is fo2 the mean P2ofit, . | 
Againſt the Plaintiffs the Objections were: 1ſt. The 
length of Time; but that was anſwered by the many 
Suits and Abatements of them. :' 
2d. Objection. That it is irregular and impꝛoper to 
have a Bill fo2 the mean Pꝛofits now, when Sir Henry 
Thinn had a kozmer Decree fo2 the Enjoyment 1650. 
fo2 he then ought to have had a Decree alſo faz the Mean 
Pꝛoſits: And it is to be preſumed that the Court did 
then ſee Cauſe to make no Decree fo? the ÞP!ofits, in re: 
gard Sir James had a good Title in Law, and the Times 
were troubleſome,. and the Poſſeſſion a ſtumbling Poſſeſ- 
ſion, ſometimes with one of them, ſometimes with the 
other; however tis not reaſon now to patch up the foz- 
mer Decree by a new one. N 
The Reply was, iſt. The fozmer Bill demanded not 


the Mean Py2dfits noꝛ an account thereok. 
| 2dly. It 
* 4 „ 
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Bankrupt: 


Notice. 


Purchaſor. 


idly „It was not unjuſt by one Bill firſt to clear the b 
Title 8 one Bill, and then to erhibit another fo2 the 
Profits ; and it was not reaſonable till the Title was 


cleared to the Puncipal, the Mannoꝛ ſettled while Sir 
James ſect up Titles to the whole, one while by an Intall 


which avoided the Settlement, if not cut off, another 
while fo2 want of Tenant to the Præcipe fn the Recove- 
ty which docked not the Intall as to ſeveral Tenements. 

But thsſe Queſtions being ſettled by ſeveral Uerdics, 


now and not befoze was time to have an account; and 


2dly, after a Decree fo2 Enjoyment it is pꝛoper to ex- 


hibit a Bill foz the Mean Poofits, 02 as the Cale may 


be, fo2 further Aſſurance oz fo2 the Evidences. 
And koz theſe two lat Reaſons, and particularly fo2 the 


laſt Reaſon, the Loꝛd Chancellor decreeed the Erecutozs 


to accompt fo2 all Pꝛofits by him, his Agents and Bally 
received ſince the Decree 1650. (Quzre,tf not the exhibit⸗ 
ing the Bill 1648.) but not fo2 ali P2offts, which he did 

02 might receive without 125 wilful ent. as in (ome 
Caſes is uſual, _ | r 


Perrat contra Ballard, | 22 Novemb. 1681. 


"Hb E Defendant bought of Portman Jewels, Plate, Z 

&c fo2 valuable conſideration paid: Portman be⸗ 

came a Bankrupt, and a Commiſſion was taken out a- 
gainſt him, and the Commſſſioners examined Ballard, the 
Defendant, touching the Goods what thep were, and the 


value of them, but on pzetence that he did not anſwer 


the Commiſſioners committed him; but on an Habeas Cor- 
pus tn the King's Bench he was delivered. The Anſwer 
befoze the Commiſſioners being as to the time, &c. ta 
his remembzance, and that he could not poſitively anſwer 
farther, and by conſent he was again to attend and be 
re-examined, which he did. 

And now the Plaintiff's Bill is to have the Defen: 
dant's Anſwer in Chancery where he pleaded, that he han 


no Goods of Portman's but ſuch as he. really paid fo2 


befoze the Commiſſion iſſued againſt Portman, and that he 


had no notice of any ad o2 thing by Portman whereby he 


was a Banktupt, but truly patd fo? what he bought, &c. 


4 It 
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It was objected he ought to anſwer the time of the Bank | 
5 elſe the Statute againſt Bankrupt will be of lit⸗ 
tie effea. TeX 3 

E contra, Jt is no Equity to make a Man in ſuch Caſe 


pay twice. 
Lozd Chancellor ruled the Plea good, ſaying, It is an 


infallible Rule, that a Purchaſer for valuable Conſideration 
ſhall never without Notice diſcover any thing to hurt him- 


- Ffelf, But as to the point of Bankruptiſm, whether that the 


Defendant being koꝛmerly examined by the Commiſſioners 
on Dath, ſhould be examined oꝛ put to anſwer to the ſame 
matter here, The Chancellor ſeemed to be of Opinion 

that he ſhould. But the other Point being clear, there 
was no debate on this Point. 


Pit contra Hunt, 20 Novemb. 168 1. 


p E Ulife befoze Marriage being poſſeſt of a long It ſcems to me 

1 Term fo; Years, and A. the Perſon who was to dar e Calc 
marry her being indebted 400 1. to J. S. by Agreement ok Tes fert 
A. and J. S. makes a Leale to J. S. fo: 10 Pears to (e- becauſe there 
cure papment of the 400 l. the Lands being then account che Aſſignme nt 
ed 80 J. per Annum, as is alledged, and by Jndenture of the Term 
ſealed in pꝛelence of her Pusband, aſſigns the reſidue of was on a former 
the Term to Friends in truſt to be at her diſpoſal, whether Marriage, which 
Sole oꝛ Covert,(but no other Moꝛds then, ſa to exclude her 3 —_ 
Pusband) and bzought in Money and other Eftate to the une on 
value of 6001. She marries ; after the Credito!s of her the Truſt as a 
Dusband (after June 1674.) obtains Judgment in Debt Feme Sole, and 
aͤgainſt him. And on Fieri fac. the Sheriff ſells the reſidue as co the (e- 

of the Term; the Uendees have now a Decree againſt cond Husband 
the Truſtees of the (lice fa the Term, becauſe the Lord 1 one, =5 if hc 
in Parliament had reverſt a Decree obtain d by the Lady Roy eve , 
Turner who Marryed Str Edward Turner, who ſold Land (jc 64 To. 
wherein Truſtees fo2 her had a Term foz Years, and the Secondly, the 
Chancellor held it not fit a Decree ſhould be one way in Agignment here 
Parliament and in another way here, but declared it a- is with conſent 
gatnit his own Opinion, ko; elſe Widows cannot in moſt of the Husband, 


Caſes pzovide fo2 themſelves. Vide, Awcher g Caſe, &e, #9 Creditors 


and the Husband in this Caſe fozſook his UUife, refuſed 
mer entenan allowed her nothing, &c. pet decreep ut 
ſupra. | Te MEM | 


L | New. 


can have no 
more Right 
then he had, but 


not conſent, & c. 
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Newland contra Horſman. 23 Novemb. 1981. 


| Orſeman being Owner of the Ship called, &c. 
Matter, Mer- I Þ whereof Ford was Baſter, B. the Plaintift treated 
chant, forreign with a Friend of Horſeman's ko; Hire of the Ship, and a 
Servants exa- Charter party was ſealed by B. and Horſeman, by which 
mined, Horſeman agrees that the Ship ſhall ſail to New England 

to take in Fiſh on the account of Newland, and thence 

to Barcelona, and there to deliver the Fiſh. Newland 

Covenants with Horſeman to pay the Fraight on delivery 

of the Fiſh ; the Ship arrives at Barcelona, and the Fiſh is 

delivered to one Dalmaſie: Ford the aſter demanded of 

Dalmaſie the Fraight, and Dalmaſie demands a Deduction 

out of the Fraight, pzetending that there wanted 170 Kin⸗ 

_ tals of Fiſh of what was to be delivered, and that the part 
of that which was delivered was damaged ; thereupon 
the Maſter ſues Dalmaſie in the Court at Barcelonia- fo; 

Fraight ; Dalmaſie ſues likewiſe foꝛ dedugion ok Damage; 

the Court there oꝛdered the whole Fraight to be/b2ought into 

Court, and Conſideration to be had fo Damages fo2 Dal- 

maſie; thereupon Dalmaſie appealed to a Superiour Court; 

then Dalmaſie removed the Appeal on pꝛetence of pꝛevent⸗ 
ing ſeveral Appeals; the Maſter finding his Fraight 
lodged (o that he could not have it till the Cauſe was 
heard in the higheſt Court, which was not like to be tn ſome 

Pears time, comes away without any other Fraigbt o2 rela- 

ding there fo2 his P2incipals Account, which he could not help 

fo2 want of the Money fo2his Fraightz then Horſeman ſues 

Newland on the Charter-party foꝛ his Fraighthere;Newland 

erhibits his Bill in Chancery to ſtop the pꝛoceedings here, 

tho' the Suit was only to recover Damages, and not fo2 
the Penalty. The great debate was whether the pꝛoceed. 
ings at Barcelona being judicial, and began there by Ford 

Maſter of the Ship, and Sentence there obtain d by him 

ſhould conclude and bar the Dekendant, he having cauſed 

Money to be byzought into Court there, not as excluding 

the Juriſdiction of this Court by the Sentence there, but 

that the Court ſhould have regard to the Sentence, and 
inſiſted that Newland acted here fo2 Dalmaſie, and that 

Dalmaſie was the pꝛincipal Faco2, and not himſelf, . and in 

* Caſe there ſhould be a Recovery againſt Newland he was 
without any Remedy againſt Dalmaſie, which laſt _ 
| e T eem⸗ 


Q 
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ſeemed to ſtick with the Chancellor h whereto the Coun. 


dil fo2 Horſeman offered that Horſeman did conſent that 


Dalmaſie might take out his Money again at Barcelona, 
and to make any Inſtrument fo that purpoſe; and they de⸗ 
nied that Dalmaſie was the pzincipal Merchant, fo2 had 
it been declared to Horſeman that Dalmaſie was the pin: 
cipal Merchant, and muſt have ſought Remedy againſt 
him, Horſeman would never have let his Ship to Dalmaſie 
being a Stranger to him, and thete is no pꝛobability that he 
would let his Ship to Fraight to one that he had never heard 
of, no2 had any thing to do with; and inſiſted further, that 
tho Dalmaſie were the pzincipal Maſter, and Newland his 
Agent, yet that will not concern Horſeman, unleſs Horſe- 
man 92 his Agent had Notfce. of it, which they never had. 
And tho Ford ſued Dalmaſie in Barcelona, that may not pzeju- 
dice Horſeman noꝛ Ford, becauſe he could not otherwiſe do, 

fo2 by the Courſe of Merchants, the Receiver of the Mer⸗ 
chandize is to pap Fraight upvn the-Receipt of the Goods, 
Jt was not poſſible fo2 him to recover the Money any other 
way, oz againſt any other Perſon, Newland being in 
England, and Horſeman had inſtant Neceſſity fo2 the Mo⸗ 
nep to relade the Ship back again, ſo the Suit was not 

a matter of Election but Meceſſitv. 
The Low Chancellor. It the Cauſe had been fully deter⸗ RTE 5 "YE 
mined at Barcelona,then--but the Cauſeis not fully determi. £28" Jug 
ned at Barcelona fo2 the Damages are not fully aſcertained. * 

Jn Concluſion,he oweredthat Horſeman ould pꝛoceed to a 
Crpyal againſiNewland upon his Covenants,andtherein give 

in Evidence the Mon payment of his Fraight, and what Da- 
mages he had thereby, and that Newland might give in 

Evidence ok the mitigation of the Damage, and deitvered 
no Opinion how far oꝛ whether Dalmaſie was the Pꝛinci⸗ 
pal Merchant oꝛ not, but would conſider that when latisſied 
in that other Point. Thereupon the Plaintiff's Council 
pꝛayed a Commiſſion to Barſelona to examine to that 2 
Point, which was oppoſed by the Defendants Council, 2 e 


| n 
being publication was paſt and nothing proved in the Cauſe * 


new Matters 
of it. ſtarted at the 
Churchil. This Dbjection is raiſed by the Court; and hearing, 


aroſe upon the Debate, and was not in Jſſue-befo2e, and 


is here be tryed by Letters Relivent in that Place, as well 
as here. 


L * : Chan- 


* 
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By the Poſt. 


Printing. 
Injunction be- 
ſore Anſwer 


Statute Books. 


Chancellor. Take a Commiſſion, and examine to it, 
if you will conſent to go to Trpal next Term, and return 
they Commiſſion befoze the Term, and go to Tryal, whe: 
ther the Commiſſion be returned oz no. To which the 


Plaintiff and his Council aſſented; but moved firſt, that 


the Defendant might name Commiſſioners that the 
Plaintiff may not be delayed fo2 want thereof. Second- 


ip, That the Return of the Commiſſion might be by the 


Poſt and not in the uſual way may be allowed; and there- 
foe the Low Chancellor direded that the Commiſſion 
Hould be delivered to Mr. Herne to ſend the ſame by the 
Poſt to Barſelona, and when Executed to receive the ſame 


Company of Stationers Caſe. 28 Nov. 1681. 


"T"DE King granted to the Company of Stationersithe 
1 Painting and Uending of Statute Books. The 
Defenvant cauſed the Statutes to be Pyinted in Amſter- 
dam, and in great Baits and Quantities to be impozted 
to (ell where they remained. The Plaintiffs erhibited a 
Bill complaining of it. The Defendants appeared, but 
the time of Anſwer was not expired till the 1ſt. of October; 
Y moved that the Books might remain at the Cuſtom⸗ 
houſe till Anſwer. Dn Debate, Co RPE 
The Low Chancellor owered an Injunction to ſtay the 
Books there, not only till Anſwer, but in perpetuum ; fo: 
the pzinting of the Laws was matter of State, and con. 
cerned the State. But fo other Books, viz. The whole 
Duty of Man, and other like Books being impozted and 


laid, he left them to the oꝛdinary Courſe. 


Where one of 
two muſt loſe, 
he loſeth that 
truſteth moſt. 
Lols. 

Fraud, 


channon,who was uſually employed by Ward the Defendant 


Taulurier contra Ward. 19 December 1681. 
Aulurier had a Decree in Chancery fo; 600 . which 

| was to be placed out on Security in the Names of 

Markfield a Clerk in Court and of Buchannon ; Markfield 


would not intermeddle, Buchannon recetved the 600 l. and 


the 3d of December [ent ft to Sir Richard Dutton, who 


entred into a Statut of 1200 1. to Buchannon fo2 the pay: 


ment. Taulurier was pꝛeſent at the lending. Afterward Bu- 


in 


— — a. 7 


o 
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in lending out her Monp, told her that a Friend of his 
had occaſion to bozrow 600 |. but would not be known 
to any but to Buchannon, no2 give Security to any but 
to him; but he (viz. Buchannon) would aſlign the Statute 
to her, &c. I hereupon the 29th of December ſhe took an 
Alignment by Deed from Buchannon of the Statute, 
and the Statute which remained in Buchannon's Hands 
was delivered to Ward, and ſhe patd the 600 1. to Buchan- 
non, who pꝛetended he dealt fo2 Sir Richard Dutton : 
After Buchannon died inteſfate;Taulurier obtained Letters 
of Admiſtration of Buchannon quoad the Statute; Ward 
had the Statute ; Taulurier cauld not ſue the Statute at 
Lab, becauſe he had it not to ſhew, and Ward could not 
ſue the Statute, becauſe ſhe was not Adminiſtratrix. 

Now Taulurier ſues Ward in Chancery, one of them 
1 ” cozened, and the Queſtion was who ſhould be 
the loſer. 


* 


Mn. Solicitor pro Quer. We have Equity, we paid Dangerous to 
600 J. we have the Title fn Law by the Letters of Ad: take — 


miniſtration. 


any thing from the Court; by the Grant of Buchannon 
we have at leaſt pzoperty in the Mar and Parchment ; 

the Queſtion is whether the Court ſhall take that from 
us, who have without any Fraud Tent really our Mony. 


Beides, Taulurier truſted Buchannon with the Statute, and 


Buchannon deceived her; and the uſual pꝛaaices of the 
Court is, Jf a Creditoz truſt the Scrivener with the 
Cuſtody of his Bond oz Security, and the Scrivener 
receive and miſpend the Bony, the Credito2 ſhall not re⸗ 
cover againſt the Debtoz, fo2 it was his fault 02 neglea 
to truſt the Scrivener. 

Reſp. pro Quer. It the Debto2 takes not up the Se- 


cutity when he pays, &c. and the Creditoz obtains the 


Bond, and do hath remedy at Law, there the Debtoz 


truſts the Scrivener. 
Winnington. The Statute is dated the 3d of Decem- 


ber, Ward lent not her Mony till the 29th 55 December, 


and the never ſpake with Dutton, which was a great neg⸗ 
lea in her and a folly 3 if ſhe had enquired of him, he muſt 


have warned her, and how could the lend the 29th of De. 


gh a Security the 1 of TGC? ? 


Rawlinſon | 


from a Truftee 


But e contra, Jt was objeced fo) the Dekendant. vithout Enqui 
Ward is not 12taintiff, but Defendatit ;- ſhe demands not 7 


Mr ak 2 : 
. = Ig — 2 n - ” — 
— ͤ— erer , — 3 2 - s 2 
— ©. "WoCs 0 at 23 . 6 a TVS —— . — 
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Rawlinſon. The Treaty with Ward was in- the be: 
rinning of December, and the Security was pꝛeparing 
that while, till the 29th of December. | 

Chancellor. Do pou pꝛove the day when you firſt treated, 
_ Rawlinſon. Cle pꝛove it about the beginning of De- 
cember. 

Chancellor. Ward ought to habe enquired of Dutton. 

Is there any Appeal brought from pour vos the Ad 

minifiration ? 
Reſponſ. No, 
The Chancellor decreed 1 Taulurier. 


Sir Francis North Plaintiff, Champernoon and 
others, Defendants. 1 7. Decca. 16 81. 


FS JJ Francis North - purchaſed Lands in Eſſex, the 
Tafay que Fee of ſome part of the Lands were in Truſtees, 
Truſt in Tail dut the Truſt was after Debts paid to Richard All ington 
ſuffers a Reco- in tail with other Remainders over; Richard Allington 
very, the Re- the Ceſtuy que Truſt in tail ſulfered a Common Reco- 
mainders are yerp with double Goucher to bar the Remainders over 
barred. limited by way of truſt, but no legal Tenant to the Præ- 
cipe, ko the Freehold was in the Truſtees who were no 
Parties to the Recovery. And the great Queſtion was, 
Whether the Recovery did bar the Remainder in truſt, 
fo? the Plaintiffs Title was under that Recovery; 
The Decree is in theſe wowds: His Lozdſhip upon 
long debate of the matter on hearing what was alledged 
by the Councel on either ſide touching the ſame, declared, 
That he was fully-ſatisfied that the laid Recovery did ſuf- 
ficiently bar all Remainders depending upon the Eſtate 
tail of Richard Allington, who ſuffered the ſame, it being 
a general Rule, that any legal Conveyance oz Aflurance 
by a Ceſtuy que Truſt ſhall have the ſame effec and ope- 
ration upon the truſt, as it ſhould have had upon the E- 
ſtate in Law in caſe the Truſtees had executed their truſt, 
othetwiſe Truſtees, by refuſing oz not being capable to 
execute their truſt, might hinder the Tenant in tall of that 
liberty to diſpoſe of his Eſtate and bar the Remainders, 
which the Law gives him as incident to his Eſtate, which 
would be manifeſtly inconvenient, and tend to the intro: 
ducing of Perpetuities, and doth therekoze think fit, and 
fa 
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pernoon, Alice Champernoon, and Elizabeth Way, in pur- 
ſuance of certain Articles executed by them to the Plain. 
tiff fo2 purchaſe of che Mannoꝛ and Redozp, and Advow: 
ſon of the Church of Harlow, &c. in the County of Eſſex, 


do fozthwith make a Conveyance of the laid anno? and 


Pꝛemiſſes to the Plaintiff and his Heirs, and that the 
Defendants Anthony Cozen and Elizabeth his Wife, (who 
is Daughter and Heir of the ſurviving Truſtee) in whom 
the Eſtate in Law of the Pꝛemiſſes reſteth, and the Defen- 
dants Humphrey Williams and Dorothy his TUife, and 
Thomas Dorſton Senioz, and Bridget his Mife, who are 
the Heirs at Law of the ſeveral Teſfatozs, and are to re: 
ceive Legacies upon the (aid Sale, and all other Parties 


concerned do join therein. And it is alſo further oweren 


and decreed, that the Loꝛd North do pap the Debts and Le: 
gactes, &c. ſome being Jnfants, and their Legacies were 
to be paid to their Parents on their own Security, which 
was to be allowed by a Maſter, and thereon the Plaintiff to 
be diſcharged of it. ag 5a: 
Ik a Commiſſioner in a Cauſe be himſelf to be exami⸗ 
ned as a (Witneſs, he muſt be firſt examined; and if others 
be befoze him examined tn his pzeſence, he cannot be after- 
wards examined, having heard the kozmer Examinations: 
And fo2 that Cauſe the 17th of December 1681. a Com- 
miſſioner who had ſo done, came up afterwards, and was 
examined in Court. His Depolition was luppzeſſed ex 
motione Mr, Hutchins. Es; CY, 


A nony mus. 
An Account” felled; 
Ts ax ongee r 
Ordered, The Depoſittons be ſuppteſt, 


Exton 


fo oꝛder and decree that the ſaid Defendants Arthur ca 


Examination. 


{ 


Witneſs. 
Reviver. 
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Exton, &c. contra Turner. 17 Decemb. 168 1. 


pe Plaintiff Cornelius Burton and ſeveral other 
Creditoꝛs of John St. John, ſued Martha Turner, the 


_ Defendants inteſtate, examined Mlitneſſes, and the Cauſe 


heard. The main queſtion at the hearing was whether the 


Defendant at the time of his Purchaſe of the Mannoꝛ of 


Sapcot, had notice of the Plaintiffs Title 2 And that point 
being directed to a Trial, a Uerdi paſt foz the Plaintiff. 
But Complaint was made to the Court, that the Plaintiff 
at the Rolls, after the hearing, got an Ozder ex parte, to 
ſtrike out the name of Cornelius Burton; and that being 
done, laid Cornelius Burton was uſed as a TUitnels at the 
Trial, which ſurpzized the Defendant, and the Court ſet 
aſide that Trfal, and Cornelius Burton again made Plain. 
tiff afterwarys. The Bill abated by the death of Martha 
Turner, and the Defendant Turner is her Adminiſtratoz. 
Exton and ſome of the other fozmer Plaintiffs, without Bur- 


ton and two others, koꝛmerly Plaintiffs, exhibit the new 
Bill to revive the fozmer Suit. To which the Dekendant 


pleaded the Ower, that Burton ſhould be Pſlatntiff, and 


that a Reviver of the fozmer Bill makes Burton Party to 


the Suit; and this is an da by leaving him out now, to 
make him by a trick to be a witneſs, and the Suit cannot 
be revived in part, but the whole P2oceedings, viz. Bill, 
Anſwer, &c. and all Dwers muſt ſtand revived, which 


the Plaintiffs Councel did agree, A ſecond point was,The 


Bill was an oziginal Bill, fo2 having ſet fo2th the Pꝛemil⸗ 
ſes, and the direction to try notice 02 not, they now alledge 
that Burton had releaſed his Intereſt to the Plaintiffs and 


their Truſtees, and that they had ſeveral material Alt-. 


neſſes aged and infirm, who map die befoze the Trial, and 
may Anſwer, and that they map examine their witneſſes. 


The Dekendant allo demurred to this part of the Bill, and 


was over · ruled to anſwer within a week, oꝛ to pay Coſts, 


Nota, Where divers are Plaintiffs, and the Bill after | 
bearing abates, ſome of them without the reſt may revive 


Examination 


2 
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of Revivo?, in the new Cauſe ; pet it was declared and a⸗ 
greed by Sir John Churchil, &c. of Councet with the 
Plaintiffs, that ſuch Depoſittons could not be read in this 
Court, but the Cauſe being abated by Act of God, viz. the 

death of the Defendant, it's pꝛoper to examine TUitneſſes 
in oꝛder to the Trial, which the Court hath already in the 
 founer Cauſe directed; and thoſe Plaintiffs who now are 
not Platntiffs te revive the Cauſe, have releaſed, and the 
Examination of Titneſles is only to uſe them at the Trial, 
not here. Quære, How it ſhall judicially appear to the 
Court that there are (uch Releaſes ; and Quzre how Bur- 
ron's, 02 any others who cannot be read in this Court, no 
could not habe blen read if examined, ſhall be made uſe of 
in trial of an Jſſue being meerly matter of Equity, as no- 
tice of a Truſt, &c. 6 


— 


—_—_— 


EL. 
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Harvey contra Harvey. 18 January 1681. 


nba. JR Thomas Harvey the Plaintiff had a Decree 
Contempt. 8 againſt the Dekendant, fo2 the Surplus of the Eſtate 
| N of Sir John Harvey as Reſiduarp Legatee : The Pꝛo⸗ 
kels to diſcover the Effate went ſo far as a Seque- 
ſtration, and Sir Thomas Hanmer was pꝛoſecuted on con: 
tempt, fo2 that the Houſe wherein the Teſtatoz s Goods 
were, being ſecured, and the Trunks by founer Oꝛder lockt 
and ſealed, Afſidavit was made that a Smith in diſguiſe 
on Friday bzoke open the Þouſe, that then the Cheſfs,&c. 
were opened, and carried away, and Goods, &c. and that 
Sir Thomas Hanmer was then there with others, and he 
being now p2oſecuted fo2 the contempt, was o2dered to be 
examined on debate. | oe 85 


Conyers contra Hamond. 7 February 168 1. 
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— D E Defendant ſold a Commiſſioner's Place in the 
3 b T King's Troops foz 400 |: to the Plaintiff, who after 
reſtored, He had enjoyed the Place thꝛee years, was turned out, and 
Another put in his room; and as the Bill ſuppoſed, by the 
Defendant's means o2 pzocurement, without any fault of 
4 the Plaintiff, which was not pzoved, it was inſiffed on by 
* the Defendant's Councel. e 
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«ſt This is not a Cauſe pꝛoper fo2 the Court to relieve : 
2 Contract of this nature being a Bargain fo2 a Place o2 
_ Office of publick Truſt and Concern, viz. to take Mu⸗ 
ſters, &c. and though being concerned in Military Affairs, 
is out of the Statute, vet the King may be abuled, and falſe 
Muſters allowed. | 
Adly. he was dilplaced by the Commiſſioners of the 
Treaſury, 
zaͤly. Had enjoyed the Place and Sallary 5 s. per diem, 
and made other Advantages : And the Cauſe had ben 
el befoze the King at Council⸗ nes and no relief gt- 
ven him. 


L oꝛd Chancellor, J wiſh a Law were that cuch Bar⸗ 
gains might not be, they occaſion deceit to the King, &c. | | 
but (&ing the King hath not diſallowed them, the Plaintiff v2 
ſhall not loſe his Money, and therefoze what the Defen- 

dant hath received, he ſhall repay, 
Churchill in the debate took a Difference between this 
Bargain, fo2 a Place ſubject to ſuch Contingencies, where 

the Party may be removed at pleaſure, and a Bargain of | 
Land on a Defeazable Title: Ad quod non fuit * : | 
but decreed it ut _ £ | 


Perrie contra Roberts. 11 Febroary 1681. 


was indebted to B. by Bond, and C. bound as Sure⸗ General pay- 
ty koꝛ A. and A. was likewiſe indebted to B. by ment where two 
Contract in other Money. A. and B. came to account of P<b's 

both Debts, and ſtated in toto to be 84 1. A. after in ſa- 
tiskadtion of his debt, makes over certain Goods of leſs 

value; but there was no Declaration, whether the Sale oz 
Money fo2 the Goods: Nb to be in part ok one debt oz o⸗ 

ther, but generally. C. the Surety would have ft paid on 

the Bond, and thereby to diſcharge him. B. the Creditoz 

would take and make uſe of it as in ſatiskadion of the Con- 

trac debt; fo2 A. was inſolvent, and ſs elſe he might loſe 

his debt; and rather than ſo, he (Gould apply the general 

payment to what debt he pleaſed, viz. to the ſatisfaction of 

the debt by Contract, fo2 which he had no other Securitp 3 o: 

elſe A.being now grown inſolvent,he muſt lole it; and it were 

bard when he hath a juſt debt in Law and Equity to be ex⸗ 

MP2 * 
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Solficitoz Finch. The Sale was a further Securitþ 


the Orbtoz mave no diſtinction how he patd it; but this 
payment being purſaant on a precedent Account of both 


Debts, the payment ſhall be intended accoding to the Ac- 
count, viz. on both debts, and ſo ſhall be pꝛopoꝛtioned ra- 


tably onboth debts, 5 
The Matter ok the Rolls had ſo v2dered'befoze, and his 
Mer being now dilputed, was confirmed on re⸗hearing, 
und the Sitretp pro rata difcharged. ST Ha 


Anonymus. 18 February 168 . 


Wee of his debt by Interpꝛetation of a payment ge. 


No diſcovery of N Otion was mv that the Defendant might diſcover 


MI the Ninies of the CMitneſſes to a Died ; by which 
the Defendant claimed by his Anſwer, which the Plaintit 
by Bill charged to be antevated 3 but the Antedating de⸗ 
nied by Anſwer, - 


Witneſſes. 


Loꝛd Chancellor. That may tend to p2epare oz other. | 


mile to tamper with the Tzjitneſſes, and therefoze denied 


the Motion; but ik there were apparent Sulpicion, it 


Popley contra Popley. 20 February 1681. 
NCctared by the Low Chancellor, That not only the 
the Executor. 


but a. Dev | 
a debt lying on the Land by the perſonal Eftate in the 


Aleve calcd”) of 1J "habtr in caſe he be charged with debts of the-Anceſtoz ; | 
ſee of the Land ſhall be unburthened too of 


hands of an Executoz oz Adminitkratoz, and ſo chall a De. 


.. viſe of a Yoztgage. In the pzincipal Caſe the queſtion 


. was, whether a Sum of Monep were a debt, oz duty in 


Debt in Equity Law oz Equity, and being a Charge in Equityza Decree was 


that it wall be pald out of the perſonal Eſtate, and leſfen the 


Widows cuſfomary Mopety in the Pzovince of York : 


Jt 


. 
. 
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Ik it were a debt in Law oz Equity, then it ſhould come in 
and be deduced in the firſt place, and leflen the TUivows 
Mopety; and being here a duty in Equity, it was ſo de- 
cried; But a Legacy could not be (o deducted, 


Howell cozrra Waldron. 24 February. 


J Egate Inkant ſaeth in a Court Eccleſiaſtical, and Z. pen dens. 
pending that Sult, ſueth in Chancery : Che kozmer Court Eccleſia- 
Suit depending being pleaded, the Plea was diſallowed, foz ſtical 
there's no ſuch Security as fo2 the Jnfant's advantage as 
here, and poſſibly not fo2 Intereſt if placed out, and foꝛ 


bzinging in account here, c. 


DE 


DE 


'ermino Paſ. che 


Anno Regis 34 Car, II. 


CANCE LLAEIA 


* * 


26 April 1682. 


Anonymus 
Illiam Bullock poſſeſt of a Leaſe fo? 1000 
Pears, on a Treaty of Marriage be. 
tween him and Sir John Knight, to be 


V V had between Henry Son of William, and 


Bridget Daughter of Sir John Knight, aſſigns the Leaſe 


to Sir John, &c. on truſt; Firſt, William to receive the 


Pꝛofits till the Marriage, then Henry to receibe the Pꝛo⸗- 
fits ſo long as he ſhall live, and no longer; then after his 
death Bridget to receive the Pꝛolits during her life, and no 
longer; and afterward the Jſſue of the lald Henry and 
Bridget, between them to receive the P!ofits ſo long as any 
Iſſue of their Bodies ſhall continue, with Remainder over. 
The Marriage is had, Jſſue bozn, Henry aſſigns all his 
Intereſt to his Father, the Iſſue dieth, Bridget dieth, Wil- 
liam takes Adminiſtration of Henry, Sir John Knight takes 
Adminiſtration of Bridget and the Jſlue. The queſtion is quid 
Juris on a Bill exhibited by William and Sir John Knight, 
Truſtee and Adminiſtratoꝛ of Bridget, and the Illue? | 
On debate the Lozd Chancellor oꝛdered the Aſſignment 


to be bzought to him, (fo2 ſome Differences was alledged 


to be in the wozds of it) and when he had peruſed it, he. 


would declare his Dptnion. 


1. The main queſtion was, whether as this Cale fs, the 
Iſſue were a Purchaſoz, 02 whether it were in the nature of 
a Limitation, 1. I 
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2. Ik the Aſſignment being ut ſupra, paſt away the In⸗ 


tereſt of the Aike, it it were a limitation, 1ſt. Jn regard of 


the Coverture, viz. the future Jntereſt and Poſſibility (fo2 
it being made fo2 her Pꝛekerment in nature of a Join⸗ 
ture, it was agreed it could not hurt her during her Life.) 
But 2dly. whether this Poſſibility.were grantable. 


The following Caſe cited by the Lord Chancellor 
in a Cauſe of Bradburne contra Amand. 


Þ E Low Dactes imployed Crompe ta ptirchaſe Land 

fo2 him, and to take up Money to pay foꝛ it, which 
Crompe did, and took the Purchaſe in his own Mame; the 
Loꝛd Dacres ſued Crompe in Chancerp, to have the Lands 
on payment ot the Moneys, but Crompe on other occaſi⸗ 


ons had Moꝛtgaged, Jagaged koz, and on behalf of the Pay all or non,, 


Lozd Dacres, and inſiſted fo2 them alſo. And the Lozd 
Dacres could not have a Decree, but muſt pay the one Mo⸗ 


neys as well as the other by Decree of the Lozd Bridgman, 


20M Hele contra Hele. 28 April 1682. 
Type will was by the Plaintiff, Clidow of Sir 


Henry Hele, to have a Jointure of 300 J. per — Jointure 


num ſetled on her, and the main Queſtions on the C 

were two, viz. Sir Thomas Hele had Thꝛee Sons, Thomas, 
Samuel, and Henry the Plaintiffs husband, and a B2o- 
ther Richard, Father of the Defendant Richard-Hele. The 


Marriage. 


Eſtate was lo ſetled, that Henry Hele the Plaintiffs Þus: 


band was ſleized in Fe ſimple of ſome Lands, and of Lands 
in Somerſetſhire which were his own Inheritance; and on 
Treaty with Mr. Elliott Father of the Plaintiff, fo2 a 
Marriage between him and Jane the Plaintiff Daughter 


of Elliott, it was agreed the Matriage, &c. and near 


3000 l. Poꝛtion; 1900 |. of the Poztton was paid, and 
the reſt ſecured, and Mr. Elliott took a Bond of 6000 l. 
to himſelf in truſt fo2 the Plaintiff. The Condition was 
in effec to ſettls on Jane 300 J. per Annum of Lands, in 
the County of Devonſhire, Cornwall and Somerſetſhire, of 
the value of 300 l. per Annum, but no particular Lands ex⸗ 
preſſed; Samuel the elder Bother of Henry, had by his CM ili 
ſetled divers Lands on Truſtees (Defendaats alſo?) and 

gave power to Henry to make a Jointure to ſuch Nite — pe 
7h | 8 | duld 
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ſhould Marty ot the Barton of Fleet Damaroll, (but he was 

" Tenant in tail of all) that Barton (except the Capital 
Meſſuage and ſome Lands parcel thereof value 501. per 
Annum) was entailed, ſo that Henry who inherited that 
Intail, had only ſuch "_— on the Capital Meſſuage and 
thoſe excepted Lands. 

Henry makes his Will , and deviſes all the Lands 
which he had to Richard the Defendant in Tail, and dieth 
without Jſſue, the Lands which Richard hath by the (ill, 
&c. are of great Annual value. But the Plaintiffs Þoz- 
tion 3000 J. patd, and no Jointure made, fo; which ſhe 
now ſueth ; and two Objections (intra alia not ſo confide- 
rable) were made againſt her, viz. | 


1ſt. Tho it be charged in the Bll that there was an d. 
greement precedent to the Bond, that 300 J. in Lands 
ſhould be ſetled in Jointure, and akter Bond, &c. to ſettle it 
fs particularly denyed by the Anſwer and inſiſted, and na 
Pꝛaot made of it, and therefoze the Obligoꝛ had Eleaion 

to pay, 02 ſettle and avold payment by Settlement, and 

by chance might (o declare, viz. that he would not be 
bound to ſettle, but would be at Liberty and we are con: 
115 tent, the Plaintiff take advantage of the Penalty, but are 
14 not to be foꝛced to the one, if content to ſubmit ta the Pe⸗ 
k i nalty. Henry Hele could have no 0 moꝛe IE, a fortio- 
xl, n02 the Dekendaut. 
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„ | 12 to be * and of Meceſſity ſuppoleth a pꝛecedent Agree⸗ 
1 | ment that ſuch a Jointure ſhould be made: Firſt,it is agrad 
; what ſhall be done: In the ſecond place, the Treaty and 
Agreement is, how that which is agreed on ſhall be ſecu- 
red, and in ſuch Caſe the Security commonly is penal, 
but the penalty can never be demanded in Equity, the 
Party perfozming that, fo2 a whereof the _—_ 
| rity oꝛ Penalty is given. 


2. It is unreaſonable that the Obligoꝛ ſhould be at t Liber : 
ty never to perkozm the thing lecured, and the Perſon ſecu. 
red, not able to ask the Penalty as indeed he can never 

ih demand it in Equity. Ik the Obligoꝛ ſhould ſue in Equity 
„ on the loſs of his Bond to have the Penalty, it would be 
* Pain, and ik he in Equity ask in the Diſjungive, that he 

. migbt either have the Penalty, ths 60001. or the . 

(up- 


Reſp. 1. The Bond is but a Security fo? the Jointure 5 


Term. Paſch. 34 Car. II. in Cancellaria. 


89 


(ſuppoſing the Lands were in truth certain) Chancery 
might Decree the Jointure, but would never decree the 
Penalty, tho' the Chancery would perhaps impoſe ſome 

other reaſotiable Penalty on Non-obedtence, but certainly 
never decree the 6000 1. unleſs the true value on Diſobe⸗ 
Dience amounted to as much. Bo 

3. And it is not Reaſonable nd2 Equity, that in Caſe of 
a Marriage Agreement, and the Joztion paid, that ſtria⸗ 
neſs of Law ſhould hold on one ſide, and the Benefit to 
avoid it too, and the other ſive have no liberty; but if he 
ſhould attempt to have the addantage in Law of the Pe⸗ 
nalty, to be ſtopt in Equity when the other Party would, 
and yet if he would be content with Equity, not to be ſut- 
fered to ask it tho it be due. | 
 4chly. The Caſe is the ſame in Equity, if the Conditi⸗ 

on had been to have had certatn Lands fo? Jointure, as 
when it is general; J ſay the lame as to this Dbjection. 


Therefore the puincipal ſcope of the Parties being fo2 a 


Jointure, and the clear Deconomp (pardon the Erptefſt- 


on) of the whole Agreement being that, without all doubt 
the one oz the other ought to be had, viz. the Jointure oz 
the Penalty. Ik things be bzought to that paſs that one 


of the two is become impoſſible (that is, unpzadicable, 2 


as Circumſfances of the particular Caſe are, not accom- 
pliſhable) then that part of the Agreement which is keza⸗ 
ble ſhall be perfo2med. | 


© © Elpecſally if it fall out to be in ſuch fate o2 Condition, 


by the Ac, Fault o: Negligence of the Party who had 


once Eleqation to do otherwiſe; fo2 ſuch An oꝛ Meglea deter: 


mines the Parties Eledion at Common-Law, and in Rea- 
ſon and common Juſtice yea, tho' it fall out by the fa 
ok God oz of a Stranger, and without the Parties fault; 
wherein J hold the Differences to be two; Firſt, detwarn 
an Agriement oz Covenant to do in the Disjunanive one 
thing of two, and where there is a penal Agreement to 
do one thing of two, as ik J covenant to enfeoff a Man, 
o2 make a Jointure in poſſeſſion or B. 2 W. and one of 
them is carrped away by inevitable inundation 92 the icke, 
yet J mult do the other. Ee e 
This is at Law where no Remedy is given but foz 
the Penalty: But in that Caſe, if the Agreement were 
without Penalty, and the Penalty fo; Security, and to 
be reaſonably intended lo to be, . 258 tho an 3 


* 


a — - ü— — — - ov; 
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of one happen by the Act of God, the Chancery will pals 
by the penal and fozmal part, and inſiſt on that which 
was the pꝛincipal thing ſecured by the Penalty: Ik the Pe⸗ 
nalty were the Pꝛincipal, it were demandable in Equity. 


Now in this particular Caſe as the Circumſtances of it 


fall out, Henry Hele who was to make the Jointure, is fain 
into a Condition as that he cannot pertozm the one 
part, viz. the Penalty; fo2 it is agreed that his Debts. 
ercead his Perſonal Eſtate, and his Land he hath devi⸗ 
ſed away, ſo that he*cannot mozally conſidered, pay the 


6000 |. becauſe there is nothing left 3 the thing cannot 
be done by him, lo he hath no Election to do it being in 


that Condition. | 


Object. 2. The ſecond Objection is of moze weight, 
viz. the Covenant is general, not to ſettle Black-Acre 


ok 3001. value per Annum, but only to ſettle 300 J. per 


Annum in Lands, fo as Henry Hele might ſettle any 
Lands fn thoſe Countfes, and the Chancery could never 
with Juſtice compel him to ſettle this o; that Land, if he 
would ſettle 300 l. per Annum any where within thoſe 
Counties. „ SOLE YH 
J antee it ſo, as long as he could any way perfozn 
and ſettle 300 1. per Annum, but if he be once reduc d 
to ſuch Condition and Circumſtances as that he could 
not poſſibly perfozm, and ſuch Jmpotency appeax to the 
Court Judictally, the Court may Chule foz him and in: 


fozce him to a particular, as if the time of Settlement 
were paſt, and he aged oz the like, the Court map apply 


the general on his particular Lands, as if he were an 


Unthüft, cc. 


Object. 3. But here the Land is in Richard the Defen- 


dant as a Purchaſer, not as Hetr, fo2 he comes to the 
Land by the Mill of Henry Hele, not as heir to him: 
Tho Henry was bound, and his Heir would have ban 
bound had the Lands deſcended to him as Peir; Pet alſo 
in that Caſe, if Richard jhad-alfenedthe Land befoze Debt 
brought on the Bond, the Heir of Henry the Obligoz 


ſhould not have been bound, and by no Rule of Law oz 
Preſident of the Court is an Aſſignee of Land bound by a a 


Perſonal Covenant, and the Ceurt will not make new 
Pꝛeſidents. | : | e 


Reſp. 


l 


Term Paſch 34 Car. II. in Canodllaria 


— —Ä[—j— 


— — — 


9 


Reſp: ' The ſtrength of this Objegion lpeth in this, 
viz. That tbe Agreement ts not to ſettle any Lands in 
particular, as Black Acre, but generally any Lands in 
Devonſhire, Cornwall, &c. So as it is true, no Lands 


of Henry were tyed by this Agreement, and therefoze 


how can any of _ be bound in the Hands of his De⸗ 
vikee 2 


Examine why is Henry and his Deviſee bound, in Caſe 
the Agreement had been ok Lands in particular, and 
Richard Deviſee of them. It is clear, Richard ſhould 
have been bound in that Caſe, and ſo ſhould a Purcha⸗ 
ler of them if he had Notice; yet in that Caſe the Land 
is not bound by the particular Covenant, no moze than 
tk it were general, elſe every Alien tho' fo2 a valuable Con- 
ſideration and without Motice, ſhould be bound but are 
not. 

So that the particular Covenant doth bind the Cove⸗ 
nantoꝛ in Conſcience, and the Covenant general doth bind 
him as well and as much. 
This Caſe is now reduced to that plight, that Henry 
who made this general Covenant had no means poſſibly 
to perfozm the general at the time when he made the De⸗ 
vile of the Lands now in Queſtion, but out ok theſe 
Lands, fo2 he had no Perſonal Eſtate, either to ſatisfie 
in Money, 02 to pꝛocure oz purchaſe other Lands of the 
value. Þe makes his Till, he is on his Oeath-bed, ſhall 
the Court imagine that he being obliged on fo great Con- 
ſideration of 3000 J. received by him in Moneps, and 
Security fo2 the reſt, and having no other means poſſible 
but by thoſe Lands to perkoꝛm his Covenant, and that 
to his like whom he had lately marryed, and never- of- 
fended him, to give his Lands to a B2other's Son, and 
* his Bond and Conſcience, and ruin and beggar ſuch 
a (life 2 
I ap, that being he had no other means but by theſe 
Lands to perfozm his Covenant, the Court ſhall do 
what in Conſcience he ought to have done, and lap Þands 
on theſe Lands, leeing that there is left no other poſſibt- 


tity, 


Þad Henry Hele been alive, he ſhould be decreed in 
uch Circtmſtance to ſettle theſe Lands, viz. 3ool. per 
Annum out of them; as the Court if he had been bzought to 


- i vearing,woud not have given him time to purchaſe other 


M2 Lands, 
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Lands, ſo the Court at leaſt would lay hold on theſe, 
if in convenient Time 02 during Life he did nor, which 
differs a Deviſee from the Heir; had he left them to Rich- 
ard who was his Meir he had bern bound, he leaves them 
by his Will to him, it is the ſame in effect. 


Objet. The Common Law. binds not the Devilee, 
and it is a beach of Law to bind the Alienee, and Try 18 
no Pꝛeſident, it will be a new one. 


Reſp. Js it not againſt Law, 02 to lay better, is it not 
moze than the Common Law can do, to decree it, it theAgree- 
ment were fo2 particular Lands ? And yet at this day there 
would be no ſcruple in that Caſe : The Objeaion of the 
Law is as ſirong in the one Cale as the other; * an the 


ſame. 


4&5 M. There the Covenant was by Jndenture 
to ſettle divers Lands (per noſme:) Jt is there reſol⸗ 
ved, not only that the Eſtate was not ſetled in Law, but 

alſo Cui nul Subpœna voile giſer pur luy come pur Ceſtuy 
ue uſe de compeller FEſtate d elle execute quia party ad 
Election al Common Ley per action de Covenant, In that | 


and this Caſe. 


Obſerv. 1. No difference where the Covenant is by 
Name and where generally at the Common-Law, 

2. That ſurely 4 M. there was no Prelident then where 
the Agreement was per noſme. 

3. That pet it is indubitable at this day to decree of 
particular. 

4. That therefore when 'twas firſt done after 5 Mary, 
the Court did not koꝛbear to decree, tho' no Pꝛeſident. 
F. Nap, vet the Court hath gone further to the Peir 
than to the Aſſignee, tho' a purchaſo2 on valuable Conſide- 
ration ik he had Notice, and it is no defence fo2 him to 
ſay that the Covenant had Election to ſue by Covenant 


at Common Law, 


Jt is harder on the Plaintiff, oz the hath no Remedy: : 
Indeed ſhe may ſue but to no purpoſe, fo Richard the De- 
vilee and Executoz tells us and pour Lozdſhip by bis : 
Anſwer, viz. that he bath no Allets. 


| BE 


——— 
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The Common Law relieves not particular Caſes a- Common Law 
gainſt the general Rule, but in Chancery. every particular relieves not a- 
Caſe ſtands on its own particular Circumſtances; and 8v\t a general 
tho' in general the Law will not relieve, yet Equity doth, * Sw 
ſo as the Example introdute not a general Milchiek. © 
Here is a Caule of as great Equity, of as good Con- 

ſideration (Marriage and Portions) as can be, as ſin- 

gular in Circumſtance, where the whole Eſtate the De- 
kendant hath comes to him by meer Liberality, 1. The 

Liberality of him who was not pro arbitrio, to make the 
Jointure, but ex juſtitiæ merito. 5 


This Caſe is not like to be a Peeſivent. : 


Company of Stationers, 29 April. Ante. 


HE King granted the ſole Punting of Engliſh j,;...4;.. 
| Bibles and Statute-Books to the Plaintitf : Prerogative. 
Che Defendant traded with certain Dutchmen, who Scatute. 

pꝛinted many thouſands of them in Holland, and the 
ſame were now in the Cuſtom-houſe ; and fo2merlp 
on a Bill exhibited in Chancery, the Plaintiff had an 
Jnjunction againſt the Defendant not to impozt oz vend 
the ſame Books, in regard it was not only a beach of the 
King's Pꝛerogative, but of great and publick conſequence 
fo2 Strangers to pꝛint and vend in England our Statutes 
and Laws, if kfalſiy done. And now J moved fo2 Erplana- 
tion of the Oꝛder, &c and Jnjunction 3 fo2 the Defendant 
had acknowledged Judgment, 02 Judgments were obtained 
againſt him, and alſo a Commiſſion of Bankrupt was pzo- 
ſecuting, and there was pꝛetence that thoſe who came in by 
_ ſuch Judgment o2 Commiſſion, ſhoutd not be bound by the 
Injunction. 5 —::. NE 
The Low Chancellor declared they ſhould be bound; and 
further oꝛdered, that in regard divers of the Books were in 
the hands ok the Cuffomers, the Cuſtomers ſhould ſuffer 
none ok them to be removed thence: And that they firſt ac- 
quaint the Court, and an Injunaion granted accoꝛdingly. 


Row 


— 
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Row contra Tilleir. 


THE Father ſeiſed in Fi of Copyhold Lands, ſurren- 
dꝛed them by the hands of two Tenants, viz. J. S. 

and his own Bꝛother Tillier Father of the Defendant, and 
now dead, to the uſe of his Bꝛother Tillier and his Heirs, 
on condition that Tillier paid to Katharine, the only Child 
of the Survivo2 when ſhe comes to the age of Twenty 
one, 200 |. Pꝛovided if his Daughter died without Pefrs 
of her body, then Tillier the Bzother ſhould have the 200 |. 
The Father Survivo2 died, leaving his Daughter an Jit- 
fant not two pears old. The Daughter at 18 years mar- 
ried the Plaintiff, and had Jſſue George, and died when 
ſhe was 20 years and an hall. The Son died an Jnfant ; 
the Plaintiff, Þugband of Katherine, the Daughter, and 


Father of the Child, takes Adminiſtration to them both, and 


ſueth the Son and Heir of the Ceſtuy a que; the Surrender 
was made fo2 the 200 1. who inſiſts that the Money is not 
due, becauſe the Daughter never came to Twenty one, 
accoꝛding to the Condition, Paſch. 1682. the 200 l. decrid 
to the Plaintiff. | 


The Father gave his perſonal Eſtate of good value to 


his ſaid Beother, but nothing elle of his own to his laid only 


Child. 
Harding contra Edge. 13 May. 
A Decree was made by Commiſſioners on the Statute. 


J of 43 Eliz. fo Charity, againſt Harding; who took 
Exception againſt it in Chancery, and then being ſeiſed cf 


Lands, conveyed them to raiſe Poztions fo2 His Childzen 


after the Commiſſioners Decree was confirmed in Chancery, 
the Convepance was with power of Revocation : This ſhall 
not hinder Execution fo2 the Money decreed, but the Lands 
aliened ſhall be ſcqueſtred fo2 the Monep, and a Scire facias 
againſt Harding's Heir; fo2 the Exceptant died after the 
Decree confirmed; the Conveyance was mean between the 
two Decrees, ons Fe” 


Brooks 
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Brooks contra Bradley. 11 May 1682. 


To E Bill was to have a diſcovery of Gold, and a African Com- 
great quantity of Goods which the Defendant took pan. 
out of the Plaintiffs Ship; which Goods and Ship the 
Defendant took on the Sea. 
The Defendant ſets fozth, The Charter made by the 
King to the African-Company of the ſole Trade in thoſe 
Parts on the Guinney-Coaſt, and impowering them to 
ſeiſe the Ships and Goods of any that ſhould trade in thoſe 
Parts; and juſtified under the Patent what he did, and de⸗ 
nied to make any diſcovery. 4 
The Plaintiffs Councel offering to wave the Plea, and 1 
demurrer : | 
L oꝛd Chancellor. If vou can help your ſelves at Law | | 
do lo, but J will give you no aſſiſtance to diſcover here 92 . | 
prejudice of the Ring's Charter. ny 1 


Famplin contra Green. & 1 ; May 16 82. 


"ÞE Bil is againſt an Adminiſtratoꝛ and other Per- Difribution. | 

ſons, to have Diſtribution of the Inteſtates Eſtate, Juriſdiction Ec- 4 

accoꝛding to the late Statute ; which Statute the Defen- clefiaſtical. 

dant pleaded, and that by that Statute the Owdinary is Stat. 27. Car. 2. | 

made the Judge to diſtribute, and is appointed to take Se- 

: row And therefoze the Plaintiff ought to ſue there, and 

Tbhe Low Chancellor over · ruled the Plea, and oꝛder d | 
that 18 — S ould Anſwer, | 


OO 2 ger ö , 


Si ir Charles Lee & Uxor, contra Sir ls Boles 
eee to his deceaſed Wife. 16 82. 


t 
} 
1 
: 
: 
1 
\ 
5 

| 


ED E Defendant had Uerdit and Judgment againſt 

the now Plaintiffs, who now after the Judgment 

ſought to be relieved againſt the Judgment, and the Caſe 
on hearing was, viz. The ſaid Sir John Boles became a : 

Sutoꝛ to the Plaintiffs Daughter, who was inkozmed that 


bis Eſtate in Lands was 17001. per Annum, * 
| rom 
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— 


from all Jncumbzances, except 7000 l. foz a Daughter's 
option, to his Daughter by a foꝛmer Wife, then fick. The 
Mother the Lady Lee infoumed him that het Daughter's | 
Portion, left her by her Father deceaſed, was 2000 J. but 
the would add 2000 l. moe, and {0 pay the ſad Bolls 4000 1. 
and would give her Daughter 1000 l. moze, and 60 |. per 
annum faz two years, it his Effate was ſuch; and Artt- 
cles were mutually executed, by which it was in the head, 
and other places of the Articles, recited and expzefſed that 
the Daughter's Ponlon was 4000 |. but there was a diſting 
Article, that tf uo At were done 0? ſufferev bef62e the firſt 
of November 1668. whereby the Peir Male of Sir John 
Boles by the Plaintiffs Daughter, might be Hindecev 
from enjoying the Lands by the Articles agreed to 
be ſettled on them, then the Mother would pay to Sit 
Vincent Corbet and Robert Corbet, 1000 l. und 60 J. 
per Annum, fot two pears fb2 the (ole and pꝛopet uſe of her 
Daughter; and Sir John Boles not to mievble with it: 
There were other Articles koz Jointure, &c. and Sertle⸗ 
ment on the Heirs Males; but the Lady finding that the 
Lands were incumbꝛed, would not ſuffer the Marriage to 
proceed. Therewupon' Boles and the young Daughter a- 
greed with the Mother to releaſe the 1000 l. and did make 
a full Releaſe and Diſcharge thereof, refetritig to the Arti- 
cles touching the payment thereof ': But this though in 
wziting, and ſubſcribed by Sir John Boles and the Datgh: 
ter, was not ſealed ; the Daughter was of full age; the 
Marriage was had, but the Lands were incumbzed, 20001. 
_ of the Poztion being unpaid, a Suit was in Chancery; 
which by Medlation of the Court was compoſed, the 20001. 
paid, Lands of 1200 l. per Annum ſettled, and ſu all things 
quiet: But the TAite being dead, Sir John Boles takes. 
Adminiſtration, and ſues Sir Charles Lee and his Ladp 
fo2 the 1000 l. in an Action of Covenant, whereon the ſat 
Releaſe (not being under Seal) could not be pleaded ; 
but the 1000 l. not being payable by the Articles unleſs the 
Land was free, ut ſupra; and finding a Moꝛtgage made 
by the Father of Sir John Boles that incumbyed the Lands, 
and that Sit John Boles nlwaps received the Pyofits there- 
of, which gave occaſion to the Platntiffs Heir to believe 
tthoſe Lands to be Sit John Boles's, and they by way of 
verdict. bat to the Cobenant; that matter was pleaded, viz. that 
Miſtake. thoſe Lands were intumbzed, and ſhewed how: But it be- 
f ing inſiſted then that the lald Lands were not the — or 
| 1 Ol, ir 
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Sir John Boles in Law oꝛ Equity, the Moꝛtgage being un- 
ſatisfied, fo2 they were the Moꝛtgagee s Lands in Law and 
Equity till he was paid, and ſo the Article in generality 
compꝛehended not thole Lands. 5 


The Gerdict paſt fo2 the then Plaintiff, and the Note 
was given in evidence to the Jury in mitigation of Da- 
mages: Therefozethe Dekendant inſiſted, that after Uer- 
dict and Judgment in an Action of Covenant, where indama⸗ 
ges ate only recovered, the Suit is not to be allowed in this 


Court, 


iſt. Fo2 the now Plaintiff it was pꝛeſſed, that this 1000 l. 
was a voluntary Gift and Liberality of the Mother, and 
given and covenanted to be paid only on pzecedent condf- 
tion, viz. ff no Incumbꝛance (that might pꝛejudice the 
Heir Male) were, but now the Lands appeared to be in 
_  »dly: Though in ſfrianeſs of Law an Agreement to dil⸗ 
- charge a Duty created under Hand and Seal, is not good 
in Law; pet in natural Juſtice it is all one as to the Con- 
ſcience of the Parties, where there is no Fraud oz Pꝛaaice, 
 no2 Surpziſe fn obtaining it, much moze when there is a 
Conſideration 02 juſt Reaſon foꝛ it, as here there was, viz. 
_ conſenting to the pzoceeding of the Marriage, which was 
juſtly ſtopt_by the Lady, being-fnfozmed of the Incum⸗ 
bꝛance. And it is adjudged at Law that in conſideration 
the Father oz the Mother hail conſent to the Marriage of 
a Child, it is good to raiſe a Cle oz Agion on the 
Caſe. „ ©] AIAN $2 je Br ©. 5 | 
 3dly. The reaſon-why the Law requires a Seal and Sa: 
lemnity is, that the thing be certi Juris, and to pꝛevent ſur- 
pꝛile, of which here is no doubt. The Defendant confeſ- 
leth the Fac, though he ſwears alſo that he meant not to 
abide by it, oz to that effed, (o the Fraud lies on his ſive ; 
he meant not to do in effec what he did in ſhew do, X 
4thly. The Uerdia was on a Miſtake, whereinto the 
Plaintiff was led by the Defendant, foz he kept poſſeſſion, 
and received the Rents,&c. which made the Plantiff take 
him ko Owner of the Land; and the Plaintif now, then 
Defendant, could at Law aſſign but one bzeach, viz. one 
Incumbꝛance, though there were many, and are now p20- 
ved ; and if any Jncumbzance were, he had no title to the 
1000 l. and it's no reaſon * ſtrianeſs of the Law 
tying 
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tying the Plaintiff to one breach, Gould intitle the now 


Defendant to that to which now it appears he never had 


title, becauſe there were 1 anmne., (o in Mm 
never had title. 


The Low Chancellor after Jong debate dilmilt the mr 


Piincipally becauſe the Plaintiſf did not come into the 


Court till after . the Uerdict and Judgment: And the 
Chancellor took notice that the Settlement made was 
moze-benefictal than the Settlement pꝛopounded in the Ar. 
ticles; but that was oꝛdered after the Condition bzoken, 


Viz. not dilcharging = NEO. _ Pow alter the 


Pay all. 
Feme Covert. 
Mortgage. 
Surcharge. 


time when, &c. Th 


5 Rauſon contra een 13 ae. 


| 2 — and his Wife ceiſed in Right of the Wife, 


vy Fine and Deed moztgaged them fo2 340 l. which 


was not pald at the dap, but 200 l. part was paid alter. 
ward, and then the Poztgago? had occaſion to bozrow, and 


did bozrow other Money of the lame Yoztgagee. The firlt 
Money, viz. the payment of the 200 1. was indozſed on the 


Poꝛtgage⸗Deed; the (ite in pꝛeſence of the Þugband 


made account of what was due on the firſt and ſecond 
Loan, fo2 both by. Agreement were-to be on Security of 
the Boztgage : The Mike died, but no new Fine levyed 


on the (ſecond Loan, 


And therefoze it is objected, that Haier her no the 
ÞuSband's conſent, ſhall bind her beit. 8 


The Lo Chancellor e contra: Fo the Moꝛtgagee bath | 
good Title in Law, and as much Equity to the Poney a 


the Heir bath to the Land, pour que, &c. 


Jointreſs re- 
deems, &c. pay- 
ing a third part. 
Mortgage. 
Baronand Femme. 
Limitation. 


Brond contra Brond. 19 May. 


" Homas Brond late Hugband of the Plaintiff, in con- 
ſiveration of 3000 J. ſettled, inter alia, Pouſes in 
Bread-ſtreer, in all of the value of 350 l. per Annum, to the 


- uſe of himſelf fo2 like, Remainder to the Plaintiff fo2 life 


fo? oh Jointure, with Remainder over, The Þouſes Anno 
| I666. 
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1666. 1 were burnt, and the Husband being unable to re- 
build them, without boxrowing Boney, perſwaded the 
Plaintiff to join with him in a Fine ſur conceſſit, fo2 a long 
Term of years, to ſecure the Monep to be bozrowed ; and 
agreed with the Plaintiff that it ſhould be no pꝛejudice to 
her, but that ſhe ſhould redeem, paying the Intereſt of the 
Money bozrowed. 6001. was bozrowed of Alderman Jef- 
feries, and a Fine levyed to him fo2 99 years by the Pſatn- 
tiff and her Þusbany. Jefferies redemiſed the Tofts of the 
burnt Þouſes to the Þusband fo2 98 pears, rendzing 36 J. 
per Annum, and to repay the 600 l. at a time, &c. the Hou: 
les are rebuilt by the husband, who afterwards ſettles. 
them and other his Lands on himſelf in tail, to the Heirs 


Hales of his Body, the Remainder in tail to the Defeny 


dant his Bother, charged with Poꝛtions of 3000 |. to his 
Daughters, and dieth Anno 1674. and made the Deken⸗ 
dant his Executoz, being his Bꝛother, his perſonal Eſtate 
but 182 l. ſhozt of his debts. The Dekendant was bound 
fo2 him in Bonds to the value of 1600 J. and entred on the 
Houſes, paid the 1600 l. and took up the Bonds, and alſo 
paid the Intereſt of the 600 |. bozrowed till 1681. and then 
the Plaintiff exhibited the Bill to redeem, f92 that the Hou: 
ſes pteld 180 l. per Annum, and the Rents received by the 
| Defendant were moze than the Money bozrowed, and her 

Jointure now left but 200 l. per Annum, beſides the Houſes ; 
- and pꝛays that ſhe may redeem, paying pꝛopoꝛtionably, and 
hold over till that ſhe be repaid, with Intereſt. 


E contra, It was alledged, and the truth was that he 
never queſtion d the matter in 13 years; during ail which 
time the Defendant pald Intereſt, and paid the 1600 l. 
which was the Bꝛother's debt, and the Houſes redemiſed, 
came to him as Executoꝛ of his Bꝛother, and were Aﬀets 
in his hands; lo that in Law the ſame was liable to pay 
debts, and in Equity he ought not to be liable to his Byo- 
ther's debts 3 and the Plaintiffs Title was but a Parol 
Agreement between Pusband and TUtife, and the Defen- 
dant never had notice of any ſuch Agreement till this Bill 
exhibited Anno 1681. | 


The Plaintiffs Councel replied, That when ſhe joined 


in the Fine with her Þusband, the Equity of the Redemp⸗ 


tion did properly belong to her, and her Pusband could 
not diſcharge it by any 1 Act 02 Agreement be⸗ 
pond 
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 Commiſhon to 
examine Con- 


yond the Moꝛtgage money and Intereſt, unleſs it were fo2 
valuable Conſiderations to one who had no notice of her 
Titie ; but the Defendant is no Purchaſoꝛ, but comes in 
only as Executo!, and paid no Yoney fo? the Leaſe : There: 


- foze pꝛayed that ſhe might be admitted to redeem from the 


Moztgagee, that the Pzofits and Rents which the Deken⸗ 


dant had received ultra the Jntereſt might be accounted to 
Her as belonging to her fo her Jointure. 


% 


The Low Chancellor after much debate decreed, That 
the ſhould have the Redemption, paying a third part of the 
Pꝛincipal monep, but ſhould have no Pꝛoſits received by 
the Defendant, till the Bill erhibited 168 1. which was the 


_ firſt time he had notice of the Agreement. And the Plain⸗ 


tiff was to pay the other two parts of the Pzincipal, and 
the Executrix the Mike to be re-imburſed in caſe the died, 
if the paid moꝛe than the third part. The Moztgagee was 
Party to the Bil. 55 N 


Hammond contra Shelly. 


ÞE Defendant was decreed to pay the Pſaintif 
400 l. and being examined fo2 Non-payment, denied 


tempt ſworn, the Service of the Pꝛoceſs; and the Parties living in Pli- 


dix. Proceſs 


ſerved. | 


mouth; the Plaintiff had a Commiſſion to pꝛove the Con- 
tempt, and pꝛoded it poſitively by one TUitneſs. The De- 
fendant pꝛayed a Commiſſion to examine touching the Con- 
tempt, alledging to the Court that the truth was, That 
the Defendant was never ſerved, but ſick in her Bed at 
the time when the Service was pꝛetended tobe made; and 
that her Siſter going ts the doo2 when he that ſerved the 
P2oceſs knocked, he ſerved her inſtead of the Dekendant. 


The Plaintiff much oppoſed this Commiſſion, but my 
Low Chancellor granted the Motion, fo2 it was not known 
whether it was ſerved, but whether it was miC-ſerved ; and 
ſaid it was no reaſon ſhe ſhould loſe her liberty upon a Pi ⸗ 


take of ſerving Pꝛocelss. 


Paget 


* 
1 ͤ— 
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Paget contra Paget, Oc. 


Homas Low Paget deceaſed, having ſevcral Sons, 
whereof the Plaintiff was one, he by good aſſurance 
appointed inter alia, 12000 1. to be fo2 Pozttons of the 
younger Sons, the Plaintiffs Pꝛopoꝛtion theteof came to 
2000 |. 02 thereabout 3 but he became indebted and had 
ſpent 400 1. which be defired one of th? Defenvants, the 
now Lozd Paget, to pay him out of his Poztion, which was 
fn the Defendants hands, and to relieve him he was con⸗ 
tented to do, ſo as out of the reſt ÞPyoviſion might be made 
foz his (Wife and Childꝛen, to be laid out fn Lands; fo? 
it was feared that he might waſte the reſt: And Articles 
were entred into accozdingly that the reſt ſhould be ſo 
laid out; but the Plaintiff being further indebted, he ſues 
to have ſome further Pꝛopoztion; fo2 he might better 
pꝛovide fo2 himſelf and Family if he might be ſupplied with 
500 l. to buy an Dffice, and 100 |. to pay his debts. 
The Lozd Paget ſubmitted to the Judgment of the 
Court, and was willing to pay the Money into Court, oz 
as the Court ſhould oder. 


The Lom Chancellor propounded often to the Deten. Chancery. 


dants Councel, what Sum ſhould be pald. 


— 


Feme Covert 


They ſaid they might not conlent: The Articles were _— 


that it muſt be laid out in Land; and the Mike was con- 
cerned, and no party to the Bill, The lite happened to 
be in Court, and ſafd ſhe deſired the Monep might be laid 
out as her Pugband had pꝛayed; and being examined by 


the Lozd Chancellor, anſwerey accoꝛdingly. 


cUhereupon the Low Chancellor decreed that 600 1. 
ſhould be paid, viz. 100 l. to pay debts, and 500 l. to be laid 
out to buy an Office, but not to be paid to the Plaintiff 
himſelf, but ko an Office; and in the mean time the Loꝛd 
Paget to pay the Intereſt, fog he did offer to pay the whole 

into Court, oꝛ keep it at Intereſt. And it was further oz: 
dered 950 = Plaintiff ſhould pzocure the Dffice within 
onths. 


— Jf the Ditice be bought, and the Husband die; 
uid 
4 Mildmay 
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Mildmay contra Mildmay, c. 


Conveyance in T Plaintiff, Wife to the Defendant, and Coward 


truſt by the Haſe her Cruſtee, ſue to have perkozmance ok an Agree⸗ 


band for his ment made under Hand and Seal; by which the Deken⸗ 
wife. vant granted to Coward, whoſe Erecuto2 the Plaintiff 
Baron & Feme. Coward ts, all his Rents of his Mannoꝛ of Eaſt-Camel in 
gone the County of Somerſet, Habendum fo; years, if the TUtife 
„emen. lived ſo long, fo2 the ſole uſe of the Mike; and if the 
Rents failed by the death of Tenants; whereby the Lands 

might decay, he would continue payment, and enfozcen 

her demand, becauſe the Eccleſiaſtical Court had given 

her Alimony, but leſs than they would have otherwiſe gi⸗ 

ven her in reſpec of this Gzant ; and fo2 further Equity, 

that the Defendant had bought in ſome of the Tenants 

Eſtates, whereby the Rents could not be recovered ar 


The Objections were: 


1ſt. That the Gzant was after Marriage, and voluntary; 
fo2 her Poꝛtion being 12001. ſhe had on Marriage a Join⸗ 
ture of 1001. per Annum ſettled ; and the Gꝛant in queſtt- 
on was made two years after, and the Rent. was duly 
paid till ſhe undutifully eloped from him, as he depoſes in 


2dly. The Cale of it ſelf is not a Caſe foꝛ this Court to 
favour 3 and to decree fo2 the TUife againſt the Þusband, 
is to give her power over her Husband, oz his Eſtate, by a 
voluntary Agreement of the Þusband. | EE 


The Low Chancellor decreed that the Plaintiff ſhall not 
be barred to ſue in her Truſtee's name: And that the Sur⸗ 
render oz Diſcharge of the Kent by the husband, ſhall not 


White 


LS 


* 
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White contra Small. 


Ecree that Conveyances made to the Defendant dy Conveyance vo- 
Elizabeth Marchant of aw Equity of Redemption, luntarj made by 
be tet aſide 3 the Blll being grounded on Cteakneſs and 8 — 
Lunacy of Elizabeth, the Plaintiffs Couſin german, and tick avoided. 
Heir to Elizabeth; The Delendant Cauſin german, in the 
ſame degree. No p2oof of Lunacy ; but the was weak of 
- Underſtanding, ſhe could read, and taught a Child to read: 
Two days after the Deed, ſhe (aid ſhe had made it to the end 
the Defendant ſhould have the Land; yet becauſe the fo2- 
mer Communication ot ſuch Gzant was betoze, and no con. 
ſideration in the Deed, but Fraud to be prepated and 
N on Elizabeth. It was ſet aſide by the Lozd Chan- 
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Domina Dacres contra Chall.Chute. 15 June 1682. 
Jointure. O Chute, Gꝛandkather to the Dekendant, and 


Sequeſtration, PÞusband to the Plaintiff, by Deed covenanted 


to ſettle on the Plaintiff a Jointure of 500 l. per 

— Annum, o2 to leave her 50001. he failed to make 

the Jointure, and died: The Plaintiff obtained fozmerly 
a Decree fo} the 5000 l. with damages, againſt Chall. 
Chute, Father of the Defendant, who dying, the Bill was 
_ revived againſt the Defendant as Heir to his Father and 
Gzandfather, and againſt Mr. Barker and Mr. Leonard, 
his Uncles and Guardians. There was ſo far pzoceedings 
againſt Chall. Chute the Father, that a Sequeſtration of 
the Vine and other Lands was ozdered, and Owen and 
thee other Sequeſtratozs were named. The Cauſe com- 
ing to be heard againſt the Defendants, the Bill being ko 

the 5000]. damages: is — 5 

The Councel ko; Chall. Chute then Defendant, inkoꝛzmed 
the Court that there were many debts on the Eſkate; and 
two younger Sons and a Daughter of the Defendant's 
Father, that had no maintenance, a Statute of 3000 l. 
to the Lady Angleſey, acknowledged by the Defendant's 
Father ko? papment of 400 J. per Annum, to the Lady An- 
gleſey fo2 her life; and if the Lady Angleſey ſhould lay 
hold on the perſonal Eſtate, the Family would be rufned, 
the pounger Childzen unp2ovided koz, the debts infupera- 


— 
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5 bir, and therefoze the Defendant 8 Councel pꝛopounded 


fo2 remedy that the Plaintiſf the Lady Dacres ſhould not 


lay on the Sequeſtrarton on the whole Lands, but ſuffer 


the Lady Angleſey to enjoy part; fo2 though her Statute 


bound the Defendant, (being acknowledged by him) yet 


tit was ſubſequent to the Plaintiffs demand, grounded on 


the Gzandfather's Covenant, and ſome other things, and 

pꝛapounded that 40 J. aptece might be pald fo2 the young 
__ Childzen; and after debts paid, and theſe things done, the 
Dekendant ſhould have the Surplus. Mr. Barker and 
Leonard, the Guardians of the Defendant, and the Plain 
tiff not oppoſing, it is ſo decreed, and Mr. Owen (which 

was part of the Pꝛopoſal) to receive and diſpoſe of all, and 
201. per Annum Salary to be allowed to him, and accow- 


ingly the Court decreed it. The Childzens Maintenance 


was raiſed and diſpoſed of by Owen; as well as the ot . 
Matters and PPoments to the Plaintiff, towards her 
tisfaction of: her 5000 l. with damages: Owen to take ad. 
- miniſtration of the perſonal Eſtate, and apply the ſame to 
the other debts, which he did: And the Maintenances of 
the thee young Childꝛen, amounting to 120 J. per Annum, 
was by Owen patd, ſome part to the Childzens own hands, 
and the reſt to the Plaintiff fo2 them, who educated them 
therewith, paid fo2 their Schooling, Clothing, &c. and 
brought them up very well; and Owen accounted ll to 
Mr. Barker of thoſe and the other payments. Mr. Barker 
- ſubſcribed and allowed the Accounts, and ſo Matters conti⸗ 
nued and were tranſaced {oz many years, VIZ. about twelve 
years. 


And then Chall. Chure the Gꝛandchild appealed to the 


Lows in Parliament againſt the Decree 3 and among o⸗ 
ther points, infiffed that he ought not to have been charged 
with the Maintenance of 40 l. per Annum, to his younger 

Bzothers and Siſters. And as to that point the Loꝛds in 
Parliament adjudged, that the Clauſe in the lald Decree 
touching the Maintenance of the young Childzen, be rever⸗ 
ſed and annulled; inter alia, they confirm the firſt Decree 
made fo? the Lady $5020 1. with- damages. They oꝛder, &c. 


that the Plaintift account fo2 what hath been recetved by 


her. 
Afterwards the Plaintift erhibits this Bill, fo: that 


_ Chall. Chute the Father had made a Mill, which was in 


Mr. Barker's hand and «concealed ; wherein he made Bar- 
ker and Leonard the Uncles, Guardians to all his Chil⸗ 
dien, 
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dꝛen, and his Executoꝛs; ; and ag he alledged, he had m0. 
vided fo2 Maintenance fo2 the pounger Childzen thereby, 
and therefo!e ſhe ought not to be charged with the Main⸗ 
tenances; fo2 the Defendant pꝛetended that the Monies 
received by her from Owen out of his Eſtate, ought to 
be charged on her account, and to ſink her pzincipal debt, 
with pꝛopoztionable damages from time to time: And on 
this depended the Reſolution of an Exception to the Ma. 
ſtcr's Report, who ſtated the Account as to this matter, elpe 
claliy touching that point. 

Now the Mill was read as bekoze, but tho the Ancles 


were made thereby Guardians and Erecutozs, nothing 


could be thence enkoꝛc d to the point of the Paintenances. | 


The point debated befoze the Low Chancellor was, CUhe- 
ther the Plaintiff ſhould be charged with the Money receiv- 
ed by her from Owen fo2 the Childzens Maintenance, 
amounting to 12001. which with Jntereſft came to 2000 l. 
N thereabouts: 


The Defendant's Councelnow inſiſted that the Gould: 3 
iſt. Foz ſhe was their Gzandmother, (which was true, 


_ fo2 Chall, Chute their Father married her Daughter their 
Pother) and therefoze che by Law ought to have main- 


tained them. 5 
2dly. It was her Agent that recetved the Montes, and 


paid the ſame to her. 


3dly. The Lows Oper is erpeeſs, that the is to account 
fo? what ſhe received; but — Daintenance- money was | 


received by her. 


The Plaintiffs Councel anſwered: 3 5 
ſt. She is not bound to maintain her Gꝛandchildꝛen 5 
moje than the Defendant is to maintain his Bꝛothers, and 


no Law binds her to it. 


2dly. Owen is not her Agent, but the Agent of the 
Court, and of the Credito2s, and of the Plaintiff: Þe is 


appointed Receiver fo2 all Perſons, and that by the Court, 


and this done at the ]2opoſal of the Defendant fo his be 


-nefit, and to pꝛeſerve him and his Family; foz the Plain 


tiff ſuffered pzejudice by it, viz. delay in payment of her 5 000l. 


_ fo2 ä whereof ſhe had a Sequeſtration, And, 


3dly. 
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dly. The D2der of the Loꝛds, that ſhe ſhould account 
fo2 what ſhe received, muſt be intended of ſa much as ſhe 
received to her own uſe, but not of what was paid to her only 
fo2 the Childꝛen. 


— . — my 2 
* 


>. wo — — 
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Owen received fo2 the Childzen, and paid it all fo2 them, 
and much into their own hands, and it is not moze juſt to 
charge the Lady than Owen with it: And the Receipt and 
Employment of the Money was by virtue of, and in obedi⸗ 
ence to a Decree of the Court while it was in foxce, which 
Decree was at the Defendant's motion by his Councel, 

and koz his advantage, not the Plaintiffs 3 and after the 
Decree the Plaintiff noz Owen could not avoid obedience 
to it, and no Man muſt ſuffer fo2 his obedience ; and if 
the Court erred in this, they ought to make reftitution 
who received the benefit of that Erroz, viz. either the youn- 
ger Childzen who enfoyed ft, oꝛ the Defendant, whoſe 
Councel moved it, and pꝛocured it fo2 the benefit of the 
Defendant, and his Uncle and Guardians were Parties 
to the Sutt, and were pꝛelent in Court, and conſented to 
the Decree as much as the Plaintiffs, viz. ſhe no2 they 
did not oppoſe it. And moze 3 fo2 it cannot be conceived 
that the Inkant Childzen made the Pꝛopoſition to the 
Court, but rather Barker and Leonard, Guardians; and if 
it had been fo? the diſadvantage of the Defendant, to whom 
they were Guardians, their duty was to have oppoſed it: 
And when an erroneous Decree is made in behalf of any 
one, and an Agent appointed to manage it fo2 ſuch Per- 
ſon, and it be done, when ſuch Decree comes to be re⸗ 
verſt, Reſtitution muſt be from that Perſon fo; whole bene · | 
fit the Decree was, and not from the Agent. 
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The Lozd Chancellor in the debate ſeemed very incling- 
ble to relieve the Lady; fo2 he declared that the Lady as 
Gzandmother was not bound to maintain the Gzandchil- 
Den, but as Juſtice ſhould oder, &c. frequently pꝛeſt the 
Defendant whether he would not at leaſt do ſomething 
fo2 his Bꝛothers, &c. Declared at laſt he ſaw no Equity noꝛ 
Gꝛound to charge the Lady, &c. and the Decree while un- 
reverſf, was to be obeyed : And as this Caſe was circum- 
ſtanced, the Court when a Family is to be pꝛeſerved, younger 
Childzen kept from being ſtarved and undone, and care ta⸗ 
ken by conſent of the Perſons and Friends in it, and an 
Eſtate able to bear it, ik this * be undone 3 * ſuch 
Cares 
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Ap— 


Purchaſer, 


Incouragement 


by one who had 


Title. 
Ignorance. 
Poltea, 
Hobbs contra 
Norton. 


Cares and Pꝛobidence of the Court would be loſt, aud 
thoſe already made, reverſt, which would be inconvenient : 
But he laid J am to obey the Oꝛder which limits me; and 
ſo as to this part renieved not the Plaintiff, 


Dyer contra Dyer. 17 June 1682. 


HE Defendant's Father granted to J. D. a Rent:- 
charge of-100 |. out of certain Lands mentioned in 

the Bill under power of Revocation. The Plaintiff treat⸗ 
ed with J. D. to purchaſe the Rent, which the Defendant fo2 
Tweive pears continually paid to J. D. The Plaintiff in. 
foumed- the Defendant that he was in treaty to purchaſe 
the Rent, and enquired of the Defendant whether ſuch 
G2ant was made, and whether it had been ſo paid, and whe: 
ther jt were revoked oz not, and the Bill chargeth it ſo: 
And that the Dekendant confeſſeth the Gzant and Pay: 
ment, and that it was not revoked to his knowledge, 
Thereupon the JIlaintiff purchaſed the Annuity fo2 2000 l. 
All this the Oefendant in his Anſwer confeſſed : But 
whereas the Plaintiff in this Bill charged alſo that the 
Defendant pꝛomiſed payment, he denieth any pꝛomile. The 


Cauſe was bꝛought to hearing on Bill and Anſwer. 


And Mr. Solicitor, the Plaintifls Councel, pꝛeſt foꝛ a 


Decree. 1 8 
The Attorney General moved that the Cauſe might be 


put off till a Croſs Cauſe might be bzought in, which would 


be ready, &c. TUhich Cauſe was to diſcover Settlements 
made by the Gzandfather on Marriage, by which the De- 
fendant's Father could not make luch Sꝛant: hich Set- 
tlements were concealed, and kept from the Defendant. 
Mr. Solicitor. Be pour Title what it will, it will not 
hurt the Plaintiff, who acquainted you with his intent to 
purchaſe, and you confeſs payment, &c. ſo you have there- 
by encouraged and dzawn us into the JPurchaſe, and we 


have paid fully fo2 it. 


Ignorance o 


Attorney General. Me told vou nothing but the truth, 


of a und were ignozant then of our own Title; our Jgnozance 


Man's Title (hall Muſt not prejudice us; if we had miſinfozmedyou, oꝛ having 


not prejudice it. 


ph aſe, and knowing it, concealed it, that might alter the | 
ale, 


Lon 
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| Lopd Chancellor. Jgnozance of his Title differs the 
Caſe, therefoze put off the Vearing, le. N 


Booth contra Booth. 


b Uncle by Leaſe and Releaſe ſetled the Lands Forfeiture. 

8 in queſtion to the uſe of himſelf fo2 life, Remainder Notice. 

to Humphrey the Plaintiff, Remainder to his Sons, firſt, Lay —.— 
ſecond, third, and fourth in tall; the Remainder to the beir difference 
Defendant fo2 life, Remainder to his firſt, ſecond, &c. 

Sons, with power of Bevocatton, and a Proviſo (f Hum- 

phrey marry without conſent of the Uncle during his life, 

and after his death, of A. B. &c. then the Uſes limited to 

Humphrey and to his Sons to ceaſe, and then to the uſe of 

the Defendant; Þe married without conſent, having no no- 

tice of the Conveyance o2 Proviſo : But his Uncle (who 

knew not of the Marriage) entertained Him kindly, and 

gave Legacies to him by his Cill, and died. The De- 

fendant diſturbs the Plaintiff becauſe of the Fozkeiture, 

and dilmiſt to Law, 

But the Chancellor agkt {f it — 5 a Limitation of a 

Truſt, 02 of an ale? 


Reſp, Ute. Chancellor, Then 1 i at Law. 


Anonymus 3 J a 


Pa | Decriy in Chancery a iii of Lands atteffed Will atteſted by 
by thx litneſſes, who at ſeveral times ſubſcrt- _ eg 
bed their names at the requeſt of the Teſtatoz, but were not 2 8 er. 


preſent at once together, is a good Wilt within the Sta. 27% Stat. 25 
tute, | 


Anonymus. The ſame Day. 


Man deviſed his debts to be paid out of his real Debts deviſed to 
and perſonal Eſtate 3 the Executoꝛ paid moze than be 3 out ot 
his perſonal Eſtate, be ſhall be reimburſed out of the real = 3 


— 


Herring 
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Dr EEE 


| A Monſter 
ſhown for Mo- 


Term. Trin. 34 Car. II. in Cancellaria. 
Herring conrra Walround. The ſame Day. 


Erring, Anno 1681. was delivered of two Female 
Childꝛen, they were baptized by the names of A- 


ney, Miſdemea- quila and Priſcilla : The Birth was Monſtrous, fo? they 


nor. 


201. Bonds mu- 
tually to per- 
ſorm Articles. 


had two Heads, four Arms, four Legs, and but one Belly 
where their two Bodies were conjoined. The Birth was 
at Ilbremers in the County of Somerſet: Many People 
came daily to ſee them, and gave Money to the Parents; 


the Father was a poo? Cottage Tenant to Mr. Walround, 


a Juſtice of the Peace, who, and che Father entred into 
Articles that Walround ſhould have the cuſtody of the 
Child2zen, and the benefit that was to be made by ſhow- 
ing of them; but was to pay the Plaintiff One eighth 
part of that benefit, and to maintain the Plaintiff his 
life and Childzen (fo2 he had other Childzen) lo long 
as Aquila and Priſcilla lived The Bill complains. 
that the Articles were gotten from the Plaintiff by ſur- 
puze, being pꝛepared, &c. but the [contrary was p2oved : 
The Childzen lived but a month, and then after the 
Bill being exhibited to be relfeved againſt the Bond and 
Articles, and an Account of the Montes received by the 


Defendant fo2 ſhowing the Childzen, which the Defen- 


dant had imbalmed, and cauſed to be ſtill kept, 
The Chancellor much difiiked the Plaintiffs doings, 
Decreed the Defendant to bury the Childzen within a 
week, and to account fo2 what he oz his Agents had re. 
ceived, and full Coſfs of the whole Suit to the Plain⸗ 


tiff; who (her Þusband the Plaintiff being dead) did 
revive the Bill = 8 ö 


1 Collett contra Collett. The ſame Day. 


Ill;am Fox Gent. having Iſſue th Daughters; 
Mary Goodwin TUidow, Elizabeth late Mife of 


Samuel Collett, and Martha late Mife of Cornelius Col- 


lett, by his laſt Till dated the 27th of September 1679. 
among other things, deviſeth as followeth, | 


And 
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5 And as te the Reſtdue and Dverplvs of his perſonal Reſeluum to be 


laid out in Pur- 


Eſtaͤte, concludes his (Mill in theſe wows : 


I will that after my Debts which I ſhall owe at the time chaſes, & c. 


of my deceaſe, and my Funeral Expences, and the Probate 
of this my Will be diſcharged and paid ; then I do give all 
the reſt of my perſonal Eſtate unbequeathed, to purchaſe an 
Eſtate near of as good value as the {ame perſonal Eſtate ſhall 
amount unto, within one year next after my deceaſe : Which 
ſaid Eſtate ſo to be purchaſed, I will, ſhall be ſetled and aſ- 


ſured unto and upon my ſaid three Daughters, Mary, Elt- 


zaͤbeth and Martha, and the Heirs of their reſpective Bo- 
dies lawfully begotten, for ever; or otherwite my ſaid 
Daughter Mary, and the Husbands of my ſaid two other 
Daughters Elizabeth and Martha, ſhall for ſuch Monies as 
they ſhall receive of my ſaid Executors, for the Overplus of 
my perſonal Eſtate, to enter into one or more Bonds, of the 
double Sum of Money as each part ſhall amount unto, the 
fame being to be divided into three parts, unto my ſaid Exe- 


cutors within 18 Months next after my deceaſe, to ſettle 


and aſſure ſuch part or Sum of Monies as each of them ſhall 
receive; and by this my Will for the Overplus of my per- 
ſonal Eſtate, unto and upon the Child and Children of my 
ſaid three Daughters, Mary, Elizabeth and Martha, part 
"and page ie. 


Martha the Wife of Cornelius Collett died about half a 
year after the Teſtato? her Father, leaving Jſſie a Daugh⸗ 
ter, which Daughter died about four months after the 
Mother: The other two Siſters, viz. Mary and Elizabeth 
ſurviving, Cornelius Collett took Letters of Adminiſtra⸗ 
tion as well of the ſato Martha his Milte, as to his ſaid 
No Land oz Eſtate was purchaſed with the 400 1. oz the 

 Overplus of the perſonal Eſtate given to Martha. | 
Tbhe queſtion was, Whether the Plaintiff who was Admt- 
niftrato2 both to his TUife and Child, was intituled to the 
third, oꝛ any part of the Reſidue of Mary's Eſtate? 
- The Lozpd Chancellor diſmiſt the Bill, and declared he 
had no part therein, not in Right of his Mike, becauſe ſhe 
died; and by the firſt part of che Clauſe it was to be laid 
out in Land, to be ſetled on the thzee Daughters, and the 
Heirs of their three Bodies: And by the ſecond Clauſe 
Mary and the Þusbands of Elizabeth and Martha, are ta 


ſecure what they receive, &c. pro ut. | 
8 | Nota, 
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Nota, In the laſt Caſe it was moved, that it Land had 
been purchaſed and letled to the TUite in tail, the Piaintiff 
chould have been Tenant by the Courteſy, and therefoze 
ſhould have recompence ; ſed non allocatur. 7» 


Clay ton contra Duke of Newcaſtle. July 1682. 


"FT" DE Earl of Newcaſtle purchaſed Clipſton in the 
| H County of Nottingham, to him and to Sir Charles 
Ancefior andre. Cavendiſh in Fee, in truſt for himſelf and his Þeirs 3 the 
ceivestheMoney, Feſt ok his Dano2s and Lands by Recoveries and Oteds, 
The Anceſtor di. he ſetled in Truſtees fo2 Himſelf fo2 life, and to pay debts 
eth, the Heir is RD raiſe Poꝛtions after his death: And the Mars falling 
decreed to con- Out, he went beyond Sea, in which time, viz. of his a- 


The Heir ſells in 


„ bode there, the Lozd Mansfield his Heir apparent, and 


Henry his Son, and now Duke acted on the Earl's be⸗ 
half, ſold Clipſton to Wakefield in Fee fo; a full conſidera- 
tion, in truſt fo2 William Clayton: The Convepance was 
made by the Lord Mansfield and Henry his Son, now 
Duke, and by Rolleſton, who was then the ſurviving 
Truſfite in the great Settlement afozeſaid, but was not 
eſtated in Clipſton, fo2 that was not compꝛized in that Set- 
tlement; bur the legal Eſtate was in the Earl and Sir 
Charles Cavendiſh, ana the Purchaſe-money was duly paid 
to the Uendozs, and part paid by them fo? a Daughter's 
oꝛtion. V e 5 | 
aeg and William Clayton, fo2 whom J. S. was 
Truſter, on Treaty of a Marriage to be had, and Poztton, 
covenants to ſettle Clipſton, inter alia, on the Plaintiff 
himſelf, with Remainder,&c. to the firſt, ſecond, &c. Sons 
in tail, &c. and a Settlement (tiel quel) made accoding:- 
lp, and Poſſeſſion accowdingly, enjoyed till 1660. when the 
Earl returned into England, and entred on the Eſtate, 
and divers Suits ariſe between the Earl and Clayton; 
they both die, the Low Mansfield dieth, the now Duke 
Þeirto them both being in poſſeſſion : Clayton, TUife of 
William, lueth to be relieved fo2 Clipſton, being made to 
her in Jointure, but oppoſed by the now Duke, on two 
grounds, 5 . 85 * 


Iſt. 
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1ſt. By certain Articles made between the Earl and 
Clayton, whereby Clayton was to convey Clipſton, &c. 
inter alia, to the Earl; but as to them the Court in a 
Cauſe lately heard between the now Duke, then Plain⸗ 
tiff, &c. to have the Articles pertozmed, and 6000 |. paid 
accozding to thoſe Articles; had let them aſide, becauſe 
they were waved, and new Agreements made, and other 
Reaſons, and the Ouke's Bill diſmiſt. | 

2dly. Becauſe the Perſons who contraced with, an 
conveyed to Wakefield, had no Eſtate in them, no2 were 


- truſted by the Earl to ſell ; but the Eſtate in Fee of Clip- 


ſton was fn the Earl himſelf, and Sir Charles Cavendiſh 
in Truſt, fo2 the Earl; and Sir Charles Cavendiſh died, 
and the Earl ſurviving, the whole legal Eſtate did veſt in 
the Earl, and is come by deſcent to the now Duke as 
Heir to the Lozd Mansfield; and the Earl and he had the 


legal Eſtate in Law, and Equity alſo; whereas Mes. Clay- 


ton the Plaintiff had only Equity with her, (if ſo much.) 
And then where Law and Equity is, it will pꝛevail againſt 
Equity without Law. e 


And the Defendants deny that the Earl ever gave any 
authozity fo? the ſale of Clipſton, o2 knew of the ſale, oz 
imployment of that Boney ; but that during his Exile, he 
was maintained by his Bꝛother, and that the Earl by his 
Entry was eſtated in his firſt right, and no way bound by 
what was done of others. 
E contra, That the now Duke having taken upon him 
to convey, and conveyed the Lands by Jndenture under 
his Wand and Seal, as alſo the Lozd Mansfield did; and 


receiving the Purchale money, and employed it fo2 the be- 


nefit of the Family, and having now no title, but as Heir 
now that he is come to be Dwner of the Lands he ſold, he 
ſhall be bound to make good the Sale, and accowdtngly the 
Lo Chancellor decreed ft. 5 
In the hearing of the Cauſe, offer was made to read 
Pꝛoofs, to ſupport the Articles, becauſe there was no de- 
cree in the other Cauſe, but only a dilmiſſton; but the 
Loꝛd Chancellor did not admit it. 


Q Bullock 


— 
— — — 
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Bullock contra Knight. 14 July. 
| | The Caſe * R | | 


Term not in- Illiam Bullock being poſſeſt of a Leaſe fo? a thou⸗ 
__ 1 fand years, of the Lands in queſtion, in conſide- 
+ 19. f ration of a Marriage to be had between Henry Bullock, 
ſo long, as Iſſue bis eldeſt Son, and Bridget Daughter of Sir John Knight, 
continu.d. granted the lame Term to Sir John Knight, &c. in truſt, 
A. ſells the term, that William Bullock ſhould receive the Pꝛoſits till the 
it is good. Mattiage, and after the Marriage to permit Henry Bul- 
lock the Son, and his Aſſigns, to hold the Pꝛemiſſes, and 

receive the Pꝛoſits ſo long of the ſaid Term as he ſhould 

live, and no longer; and after his deceale and Marriage, 

ſhould permit the ſaid Bridget and her Aſſigns, to hold and 

enjoy the Pie miſſeg, and receive the Pꝛoſits ſo long of 

the laid Term as ſhe ſhould live, and no longer; and af- 

ter the ſaid Marriage, and deceaſe of the Survivo? the 

ſaid Henry and Bridget, ſhould permit the Pꝛemiſſes to be 

enjoyed as followeth, but not otherwiſe, oꝛ in any other 

manner: viz. By the Jſſues'of the Bodies of the ſaid Henry 

and Bridget, between them to be begotten, fo; and during 

ſo long time of the (aid Term as luch Jſſue- (ould have a 

Bing, and continue in rerum natura, to take and enjoy 

in like manner as Heirs in ſpectal tail by courſe of diſcent 

to hold and enjoy; and fo default of ſuch Jſſue, ſhould 

permit the laid Henry, his Executozs, &c. to enjoy the 

Pꝛemiſſes, and receive the P2ofits to the. end of the term. 

Henry and Bridget had Jſſue, Henry and John, who died 

both without Jflue in the life of Henry the Father. Henry 

the Father aſſigns to William all his Jntereſt which be: 

| longed ro him, to William Bullock, Habendum after the 

death of himſelf and of Bridget, and of the Childzen of 

Henry and Bridget, and dies: Bridget ſurvives him; Sir 

John Knight takes Adminiſtration to Henry, the Son of 

Henry, Bridget takes Adminiſtration to John the Son of 

Henry; Sir John Knight aſſigns to Bridget, Bridget al- 

ſigns to Ann the Detendant; upon whoſe Plea and the 

Bill, all this matter appears: John Bullock the Plaintiff 

claims by the ſaid Deed of William Bullock, and his Exe⸗ 


tutoꝛs. 
The 
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The Loz Chancellor took time to adviſe, and now, 
the 14th of July 1682. heard Councel again, and decla- 
rev that the Limitation to the Iſſue, ut ſupra, veſted the 
Eſtate in Henry and Bridget, and not in the Jflue ; And 
Ann had a good Title, and allowed the Plea, 


_ Culpepper contra Afton : Et e contra. 


oF Thomas Culpepper, Father of the Plaintiff, ſeiſed 
in Fee of Lands in Plumpſted, &c. by his laſt UH in 
witing deviſed, (viz.) J give to my Daughter Ruperta 
10000 l. to be paid at her age of x8 years or Marriage, and 
to be levyed out of all thoſe Sums of Money due from his 
Majeſty for the Wardſhips of Phillips, &c. and the Reſidue 
thereof to my Son Thomas, and that for payment of his 
| Debts, his Lands in Pſumpſited, &c. thall bh fold by my 
Executors ; and my meaning is, that if all my Debts, and the 
ſaid 10001. may be raifed as aforefaid, or out of the Rents 
and Profits of my Lands, Tenements and Hereditaments, 
then my Lands in Plumpſted, &c. {hall be conveyed to my 
Son Thomas and his Heirs. And thee o2 four days after, 
the 9th of March 1642. by Leaſe and Releaſe, conveys 
the Lands in Plumpſted, &c. to Sir Nicholas Criſpe and 
Henry Culpepper, ts pay his debts: Sir Thomas Cul- 
pepper died: Thomas the Plaintift being his Heir, erhibits 
à Bill to be relieved and to have the Land, ſuppoſing there 
was ſufficient to pay all, without kale of Plumpſted, &c. 
Croſs Bills were exhibited. —© | 


iſt. The Low Chancellor declared that when Lands 

ate appointed 62 conveyed to pay debts, the Peir is fntt- 

tuled to have the Lands after the debts paid. 1 5 
_ 2dly. A Purchaſer buying the Lands is not concerned 1. Purchaſer ot 

whether there be Sufficiencp oz not; but if he buy and pay, Lo _ 

though there were ſufficiency to pap the debts out of the Fe che be 

perſonal Eſtate, that yet he ſhould hold the Lands againſt fufcient to pay 

the Heir, and the Heir muſt take his remedy againſt the of che perſonal 

Truſtee; and fo if the matters teſt in account between the Eſtate. 

Heir and Truſtee, his Purchaſe is ſafe tho the Money be 2. Bat other- 


| | wiſe if the Pur- 
milpended by the Truſtee, | _  Chale be lite pen- 
| | dente, by the 


PE 8 Heir againſt the 
85 Q 2 But Executor. 


** 


* 
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Lis pendens. 


But Lis pendens, between the Peir and Truſkie to 


Notice in Law. haue an account, is ſufficient notice in Law without 


to give notice. 


actual Notice of the Suit, lo that if he purchaſe, it is at 
bis peril : So that if in the event of that Suit, it falls out 
that the debts were paid when he purchaſed, oz ſufficient of 
the perſonal Eſtate to pay his debts without ſale, the Heir 
will recover againſt the Purchaſer 3 but if it fall out 
| ery was a neceſſity to ſell them, then the Purchaſer is 
But ſuch dependance of Suit muſt be real, and not col- 


Nota, Jn this Caſe the Bill was filed the 18th of June 
1661. but no Pꝛoceſs ſerved on Aſton till November 1661. 
And Sir Robert Aſton's Covenant was in July 1661. 
mean between the Bill and Pꝛoceſs (ſerved ; but at Com: 
mon Law if an Executoz be ſued, and after an Diiginal. 
pay a debt of the ſame nature without notice of the Ozt- 
ginal, he is excuſed. But it ſeems to me the Caſes differ, 
foz an Executoꝛ is a Perſon known to whom the Plaintiffs 
may give notice, but the Purchaſer is individuum vagum ; 
any Man may purchaſe, and the Þeir cannot know to whom 


The queſtion that was here, was, Whether the Legacy of 
Ruperta, the 1000 l. were liable on the Land o2 no? And 
true it is, that oziginally it is not, and there was divers 
Queſtions aroſe upon that. +: e 


Firſt, Whether the CUill were revoked by the Deed? 
The Dpinion of the Chancellor was, that it was re: 


voked by the Conveyance 3 and that was not much oz- 


poled. 5 


Legacy to be i: Secondly, Jt was objected, that the Legacy of the 1000 I. 
paid out of the Was given out of the King's debt, which failing, the Lega⸗ 
King's debt, that CY failed: And if ſo, it was agreed the Legacy failed. 


debt fell. 


But it was anlwered, that the Gift of the Legacy was 
abſolute in the firſt Clauſe, the raiſing it out of the debt, and 
the following Clauſe, but a Direction how to come by it the 
ſooner; but then it was objected,that the Till charges only 


the perſonal Eſtate with the Legacy; fo2 as to the Land, 
tho the ul at firſt charged the Land with the Legacy, yet 


the 


payment of debts in eaſe of the Heir and Lands, ſo much &c. 


the Cuſtom o2 no? viz. if the Declaration of the Father 


— — 
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ide Mill being revoked, the perſonal Eſtate ſtandg charged 
with it only, and not the Land, 


Reſp. It is true the Land does not ſtand charged with Fer eaſed _ 
the Legacy oziginally, but there was enough of the per- Lenin, | 
ſonal Eſtate to pay the Legacy if it had been lo employed; ,.,ume > 


ö 
| 
1 
and therefoze when that perſonal Eſtate is employed fo2 from the Heir, 9 
| 


of the real Eſtate as is eaſed by the perſonal Eſtate, ſhall 
be liable to the Legacy. | | | 
The Lozd Chancellor decreed accoꝛdingly, and a Maſter 
to take the Account. 


Anaud contra Haniwood. 1682. 
Enjamin Haniwood Citizen, &c. of London, had Iſſue deniage. 
the Plaintiffs Nike Sarah, and the Defendant his Cuſtom of Lon 

Son, and by Articles covenanted to advance and ſecure to 46. 
his Son 4000 l. to be laid out in Lands, which were to be 
ſetled on his ſaid Son fo2 99 years ik he lived fo long, the 
' Remainder to his Mike, whom he was to marry, foz her 
like; the Remainder to his firſt, ſecond, &c. and other 
Sons in tall, Remainder to the Heirs of his Son, and 
gave 800 1. to his Daughter in marriage, and after made 
a (Ulill in witing (ubſcribed by him, wherein he declared 
his Daughter not fully advanced; and by another latter 
Till declared that ſhe was fully advanced, and the kozmer 
Will being revoked, died; but the 40001. was paid, and 
the F and letled: He left other perſonal Eſtate 
of 2000 l. 555 | 


The Daughter ſued in Chancery, and the Queſtions 
were two: 5 
Feirſt, Jf the Daughter were full advanced accowing to 


by ill ſubſcribed, and after revoked, were ſufficient to 
declare her not fully advanced; fs2 ſuch Declaration by 
Mill is of no effec, becauſe the Will was become void ; 
fo} determining of which, it was wꝛitten to the City to cer- 
tiky: And 26 April 168 f. it was certiſied from the City,that 
it was a ſuffictent Declaration, and ſo ſhe was admitted to 
come in fo2 a Child's part, bꝛinging in the 800.1: in Þotchs 


pot. 5 | The 


— —— 3 


n 
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The Cauſe proceeding to a Þearing, a Second Queſtt- 
| on did ariſe, viz. It the Son ſhould ſhare in the 2000 l. 
1 without that he bzought in the 4000 J. in hotch⸗ pot; fox 
5 trial whereof it was likewiſe referred to the Court of At- 
uo dermen, who made a ſpecial Repozt, viz. That the Cafe 
appeared to them to be, that the Teſtato2 in his life-time 
by Artieles of Agreement entred into befoze the Defen- 
dant's Marriage, covenanted with the Oefendant's wife's 
ff | Father, to advance and ſecure 40001. in the hands of Col- 
1 vill, oꝛ ſuch others as ſhould be agreed on at Intereſt in the 

id Defendant's name, until Lands could be purchaſed there- 
with to be ſetled. 
. To the uſe of the Defendant fo? life, and afterwards to 
"a his Mike foz her Jofnture, and then to their ſeveral Chil- 
0 | o2en ſucceflively, and aiterwards to the right Pres of the 
0 Dekendant. 
5 And until ſuch purchale made, the Intereſt of the Po- 
1 | ney was to be to the Defendant fo? his like, then to his 


0 | Uulike fo like, and afterwards to. thoſe to whom the Re- 
1 mainder ſhould have come in caſe the Purchale bad been 
muaͤde. 


That the Money was payed aud laid out in Lands, in 

purſuance of and accowding to the ſaid Articles, befoze the 
Defendant's Father's death; and the queſtion being there. 
upon, whether accozding to the Cuſtom of the City the 
4000 J. (0 paid and laid out purſuant to the ſaid Articles, 
be an Advancement to erciude the Defendant from any 

. ſhare of the D2phanage part ok his Father's perſonal E- 

i tate, without bzinging the 40001. into boteh pot? and thep 

uk certify, = 

105 That a Poꝛtion in Money given by a Freeman of Lon- 
don to his Son, has ever been taken fo2 and towards the 
Advancement of ſuch Son out of his Father's perſonal E- 

k ſfate within the Cuſtom of the City: Allo that Lands of 

0 Inheritance ſetied by the Father on his Son, are no Ad⸗ 

lh vancement of the Son within the Cuſtom to bar bim of the 

cuſtomary part of a perſonal Eſtate. | 


ji But whether the 4000 1. advanced and paid by the 
1 Teſtatoꝛ upon his Son's Parriage, purſuant to the Arti⸗ 
| cies fo2 purchaſing of Lands to be (etled upon his Son 


and his Mike, and to the other Ciſes therein mentioned, 

| | be by the Cuſtom of the City an Advancement of the Son, 
4 _ fo bar him of fuch his cuſtomary part, they cannot deter. 

0 mine, koꝛ that hey have not KNOWN, wee can find in any he 

the 
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the Recozds ot the City any pꝛetedent of the like caſe 3 and 
therefoze they ſubmit the ſame to the Court, and now the 


Caule is at hearing on that Certificate. Then the Pſain- 


tiffs Councel had begun to argue, that this Money com- 
ing only out of the perſonal Eſtate of the Father, and the 
Father thereby leſſened his perſonal Eſtate, which elſe 
would have fallen to his Childzen, and therefoze no way 
like the Cafe, where the Father parts with his Lands ta 
his Son, and would have pꝛoceeded to other Reafons that 
the Cuſtom of the City is the Law of the Place, and not 
tped to ſuch ſtricneſs as private Cuſtoms of Uills, oz 
Places are, s i „ 
The Low Chancellor interpoſed, and ſaid that it was a 
clear Caſe, and he had known lo in his time, ſeveral times, 
and that in this very Caſe: The Mapa and Aldermen 
were of that opinion; and making ſome Reflections, as 
that the Certificate had not been fairly obtained, decreed 
aͤgainſt the Plaintiff, that the Defendant might Gare in the 
2000 |. without bzinging the 4000 l. into hotch pot. 


| Beckford contra Beckford. The ſame Day. 


Ecreed that where a Citizen had ſeveral Childzen, 

5 and ſome of them are advanced and ſome not, the 

advanced Childzen die, the Father dfeth, there ſhall be 

no Conſideration had of the dead Childzen who were 
advanced, but it is all one as if they had never been. 


Doyly contra Smith. 16 July. 


? 


Oekendant's Mike on payment of 2000 J. were fo 
made as that it was redeemable as a Security o) no by 
thoſe in Rematnver, after an Effate tail limited to the 


diſmithon on the 
ame Equity by 
a third Perſon, 
becauſe he could 


A Queſtion was, Whether a Settlement made on the New Bill after 


Defendant's Clife.. John in Remainder in tail erhfbt- not have a Bill of 
ted a Bill, being the next in Remainder, to redeem and Revivor. 


pay the Money ; after CUttneſles examined, and the 

Cauſe heard, he was dilmiſt: But pending the Suit he 

levped a Fine, to the intent to enable Himſelf to pay and 

redeem, and limited the uſe as befoze, which was to the 

uſe of the Heirs Male of his Father Robert. To which 

he and the Plaintiff bis Bzother were Jnheritozs 3 9 
oy. | 8 WE 
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ceſſive value 


Dilmiſſion of John was pleaded in Barr; the Plea over- 


ruled, becauſe he could not have a Bill of Review, tho' 


the fozmer Bill of. John was grounded on the ſame Equity 
16 July, 1682. but it was laid that the fonner Diſmiſſion 


was on other matters. 


Nott contra Hill. 20 July, 1682. 


q Bargain of ex- CJR Thomas Nott, Father of the Plaintiff, upon 


ſome occaſion not very juſfifiable on his part, viz. 


gained in time hecauſe 10000 I. which was to be laid out in Lands foz 
ol neceſſity ſet hig Childzen by 2s. Thinn his firſt Wife, Mother ok 


aſide, 


the Plaintiff: The Plaintiff did not conſent that his ſatd 
Father, then married to a ſecond Mike, ſhould have that 
Mony; the Father allowed the Plaintiff no maintenance 


at all, but he was put to ertremity of miſery and want; 


and having an Eſtate tail in a Building at Richmond, cal- 
led the Queen's Stables, of 30 0; 40 l. per Annum value, 
a Remainder after his Father's death with Remainders to 
others, Hill, Father of the Defendant, an Attoznep at 
Law, did in the time of the Plaintiifs neceſſity furniſh 


him with 30 J. and agreed to pap him 20 J. per Annum 


during the joint Lives of him and his Father ; which An- 
nuity was paid foz five years ; he conveyed to Hill the ſaid 
Buildings in Fee, and the Bill now is to be relieved, 
and have a Reconvepance, as being a Conveyance gotten 


at a great undervalue and gained by extremity, working 


on the Plaintiffs neceſſity, and ſuch Conveyances and 


Bargains gotten from young Men in their Fathers Like 
time, have been often relieved when they have been gain⸗ 
ed by occaſion of the Teakneſs, viz. Pꝛodigality oz Me- 
ceſſity of young Heirs in their Fathers time; and there 
— no difference whether ſuch Bargains be foz Lands oz 

ony, | "I ore 

E contra. The Defendant's Councel objecked, That 
here is no Art uſed to dzaw the (Plaintiff into the 
Bargain; he hath no Pony lent, but the Bargain was of 
his own ſeeking, and was hazardous; fo2 ff the Plaintiff 
had died, being Tenant in tail, the Monp had been loſt; 
and if the Father had lived it might have pꝛoved a hard 
Bargain, the Houſes are ruinous, and of but ſmall Ualue. 


lo 


— 


Term. Trin. 34. Car. II. in Cancellaria. 121 


L od Chancellor. Put the Caſe Hill had given him 30 1. 
to have five times ſo much on the Father's death, ſhould not 
the Court relieve in ſuch a Cale: pere you have ſive times A Bargain of 
the value in Land; and decreed fo? the Plaintiff. He ſafd, ibe double Va. 
by the Civil Law a Bargain of double the value ſhall be le by — 
avoided, and wich d it were ſo in England. © © | — ct alice, 


| Pollard contra Downes. 2 1 July, 1682. 


F Ruſtee al auter uſe made a Letter of Attozney to 
5 J. S. to manage and receive the Rents and Profits "apy ang 
ok the Lands, who did ſo, and accounted to the Truſtee, of the Truſtee. 
and now being ſued by the Ceſtuy qui truſt inſiſted that | 
the Truſtee, not he, was to account, and he having al- 

ready accounted he might be qutet as to the Plaintiff ; 
— the Chancellor decreed him to account to the Plain⸗ 
tit. 

Note. The Truſtee was dead, but that was not pield⸗ 

ed as the Reaſon. = . N 


Barebone contra Barnes. 22 July, 1687. 


Arnes poſſeſſed and intereſſed in the Lands fo2 firty 

- pears, yielding 5 1. per Annum, and indebted and 

in danger of an Arreſt, by Articles ſeated aſſigned his E⸗ 
ſtate to the Plaintiff ko; 290 1. and his Tools and other 
Utenſils on the Pyemiſes, then employed fo2 making of 
Bick. The Articles are dated 16 March, and a Pꝛoviſo 
that if the Monp were not paid, &c. in five days then to 
be void; the Articles were not perkozmed oz Mony ten- 
bred, but there being no Pꝛoviſo in the Articles fo2 the 
diſcharge of the Defendant, fo2 the Rent in future, there 
aroſe ſome diſcourſe about it: They both went to Mꝛ. Mo- 
ſier, a Councelloz, about it, and he pꝛopounded that Bare- 
bone ſhould endeavour to purchaſe the Jnheritance, 02 elſe 
pꝛocure a ſufficient perſon to take the Aſſignment from Barnes 
and ſecure him, oz to that effect ; and to that end the 
Matter to be reſpited fo2 fourteen days. Barebone treat- 
ed with the Reverſtonecs, but they would have nothing 
to do with him; he notwithſtanding took poſſeſſion and 
bꝛought in Materials, and agreed with the Labourers, but 
the time when, did not clearly — but it ſeemed — 
| e 
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be within the fourteen days after, but the fourteenth 
day Price a Banker came with him and bzought 290 1. 
and Price offered himſelf to be Aſſignee, and that he would 
- covenant fo2 the Land-Lozd's Rent, but no TUriting was 
offered oꝛ pzepared, Barnes took advice of Councel and 
allo of one Weſt, which Weſt ſirſt made the agreement fo? 
the ſame with Barnes (as he ſaid) fo2 an able and ſuſſi⸗- 
cient Friend of his, but would not diſcover his Name 
till the Articles fo2 Barebone were pꝛepared. Barnes ſells 
his Intereſt fo2 290 1. ta the other Dekendant, and the 
Bill is to have an aflignment to the Plaintiff, becauſe 
Barnes had notice. Barebone had only given 20 1. earneſt, 
and now the Cauſe was heard; and the Plaintiffs Bill 
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Brent contra Engliſh, 13 Octob. 1682. 


Pottgages to B. then after C. hath Judgment ,,,, ortgage and 
in Debt againſt A. and then after A. moztgageth quble Account. 
„to D. B. D. and A. accounted what was due 
to B. D. paid him his Bony, and B. aſſigns 
his Moztgage to D. C. ſues D. to pay him the Debt 
und to have an account of what was really due to A. 


and himſelf, D. pleads the fozmer Account. 


iſt. Low Chancellor declared that C. was to be ad- 
mitted to redeem paying what was due, 


2dly. But it was debated and inſiſted on by the Coun- 
cel of D. that the Account ſhould conclude C. though no 
Party thereto, 

Low Chancellor remembzed Cox and Shearman 8 Caſe 
pro Quer. 

Reſp. There the Account was litigated, here it is vo- 
luntary. 

Law « Chancellor. Anlwer the Bill, 


R2 Haycock 
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Double Account 
Party. 


Term Mich. 34 Car. ll. in Cancellaria. 


2 


op contra Hay cock. Eodem dre. 


HE Teſtatoz deviſed Ck to A. 7001. to B. 7001. 

to C. The Executoꝛ waſted the Eſtate, B. ſueth her 
Executoz, who pleads in Abatement of the Legacy to C. 
and that the Teſtato2 by the CTittl did alſo appotnt that 
if his Eſtate fell ſhozt to pay them, that each Legatee 


_ Gould pꝛopoztionably I which is no moze than what 


the Law is in ſuch Caſe. And if his Eſtate did increaſe 
and impove then each Legacy to be pꝛopoztionably en- 
creaſed, and therekoze C. ought to have been Party to 
the Bill, fo2 the Account made with the Plaintiff will not 
conclude C. and lo he ould be put to two as and 
double ook and 9 


Solicitor pro Quer. In caſe a Legt had been given 
to two, one could not ſue; oꝛ ff Reſiduum bonorum be 
given to divers, they muſt all jayn; but when Legacies 
are given to divers perkons, each alone may ſue to2 his 


own Legacy, 


Deviſe. 
Eſtate. 


Chancellor. anfwer without code. 
| 4 Janes Nor. contra Smith and Bony. 


R S. Abeel, Mother of the Plaintiff, and to whom 
he is Heir at Law, had kour Daughters, Siſters 
to the Plaintiff. MP2s. Abeel ſeized in Fee of Þouſes in 


Chelſey, thoſe Houſes were by her conveyed to William 
Bovy and four others, to the uſe of them and their peirs, 


in truſt to convey the ſame to ſuch perfon and perſons, | 
and fo2 ſuch Eſtate and Eſtates as ſhe ſhould appoint, 
and in default of ſuch appointment to the Plaintiff and 
four Siſters equally to be Divided, and to their Peirs. 
She after made her Mill, and thereby appointed the Tru- 
ſtees to convey the Houſes to the Daughters, not men⸗ 
tioning ko; what Eſtate, and after to ſuch the eldeſt Child 
of oi 5 Daughters as ſhould be living at her death, 
an ed. | ; 


The 


— 


— 


Term. Mich. 34 Car II in Cancellaria 135 


Che 1ſt, Queſtion was, Whether the Plaintiff, her Veit 


at Law, had any Title to the Truſt alter the death of 


the Daughters and Child, and it was decreed that by 
the Till, that Daughters and Child had but Eſtates fo? 
Life in the Truſt, and the Fee is limited by the TUill to 
them in default of appointment; but ſhe having appointed 
another Eſtate to them, and what ſhe did not appoint, 


viz. the Truſt of the Fee⸗ſimple deſcended to the Plaintiff 


her Heir. 5 ; 


2dly, The Queſtion was, Whether though the Plain- 
tiff had once a Title, vet whether by other matters in the 
Caſe he was not barred, viz. tha Fines with Pꝛoclama⸗ 
tions, Purchaſe made fo2 valuable conſideration, an Ar⸗ 
bitrement alſo whereto he was Party, and two Releaſes, 
VIZ. | | OE 


William and the other Truſtees did convey the Þouſes 17 024.1682. 
to the four Daughters and their Heirs 3 their Husbands 34 Car. 2. this 


are Partis to the Conveyance which erpzeſſeth, that ft Cauſe decreed. 


wiuas in perfozmance of the Truſt, alter ſeveral Purchaſes 


and Conveyances of the ſeveral ſhares were made among 
the Husbands and their TUives, and ſeveral Fines with 
Pzoclamations levped, and all came thereby to Box in 
Fee; and he and his Truſtees fo2 1250 l. conveped to 
the Defenvant William Bony in Fee, who was one of the 
firſt Truſtees, and many moze than five years Non-clatm 
by the Plaintiff were elapſed beioze the Bill. 


| Firſt, Jt was anſwered, That the Mon-claim 02 Fines pine no bar of 
could not hurt the Plaintiffs Title, becauſe the Fines Truſt it Notice. 


were levyed to Parties pzivy to the Truſt, ſo as what 
Eſtate ſoever paſſed to them the Truſt was not diſturbed, 
fo2 they who purchaſed with Notice and Paivity are till 
liable to the Truſt. 5 


5 Sir John Churchil inſiſted © contra. That if a Truſtee 
fo2 valuable Conſideration alien by Fine with Pꝛoclama⸗ 


tion to one who hath notice, the Alienee ſhall be ſubjeg to 


the Truſt, but the Ceſtuy qui Truſt muſt within the five 
years ſue and make Claim, 02 elſe he ſhall be barred, fo2 
the Alienation was a bꝛeach of Truft and Cauſe of Suit, 
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Lozd Chancellor e contra. There were then no ſafety of 
any truſt, if a Truſtee o2 Moꝛtgagck ſhould levy a Fine to 
one who hath notice, if that ſhouid bar by non-clatm ; He 
therekoze decreed, that notwithſtanding thoſe Fines and 
Non-claim, the Plaintiffs Title was untouched by them, 
De further declared, that a Title in Equity oz a Truſt, is 
and ſhould be barred by Non claim and Fine; but that 
muſt be where the Perſon to whom the Fine is levyed, hath 
no notice; and in ſuch caſe the Claim muſt be a pꝛoper 
way: Ik it be of a Truſt o2 Title in Equity, it cannot be by 
Entry, but Subpcena ; and if he have Title by TUrit at the 
Common Law, and his Entry not lawful, an Entry is not 
good to ſave the Right. 


_ 2dly. Admitting the Fine and Mon claim did bar tbe 
Dlaintiffs Claim of the Truſt: Pet when he that bzoke the 
' Truſt, comes afterwards to be Owner of the Land, tho on 
good and valuable Conſideration, the Truſt as to him re- 
vives again, and he ſhail be liable to make Satisfaction, and 
reſtoze the Land to the Truſt, and it ſhall not lie in his 
Power to defend himſelf, by bzeach of Truſt, and this is (o 
at Common Law fo2 Lands. A Diſſeiſo2 Aliens; the Alt- 


nee dieth ſeiſed ; Now the Entry of the Diſſeiſee ts barred 3 


but if the Land come again to the Diſſeiſoz, the Entry of the 
Diſſeiſee is revived. So fo2 Goods, if a Treſpaſſer of Goods 
ſell them in Market overt, the Dwner's Title is barred, but 
he may leiſe them if they come to the Treſpaſſer again: So 
in a caſe of Equity, Norton agatnſt the Earl of Cunale. 
Churchill. William Bony was but one of the four that | 


bꝛoke the Truſt: 


L£ 02d Chancellor de creed koꝛ tye Plaintiff, 


zaly. As to the Releaſe and Arbittament, it appeared tho 
the Releaſe was of all Aaions and Demands; pet it appear⸗ 


ed that the Arbitrament, Submiſſion and the Releaſe, was 


made on Differences only, concerning other matters, viz. 
the Shares of the Parties of the perſonal Eſtate of another 
dead Kinſman, and was fo? them and their Erecutozs ta 
the Parties and their Executoꝛs, and not Heirs, 


athly. The Plaintiff had given a diſting Releaſe befoze 
the Purchaſe made, of all Anions real and perſonal ; pet 
there was no occaſion pꝛoved why that Releaſe ſhould be 
made, no? any alledged, TT were other Dealings be- 


tween | 


2 Mich, 34 Car. fre in Cancellaria. 7 


| tween them: : Therekoze meſumed not to relate to this mat- 
ter, and ſo the Decree paſſed fo? the Platatiff, 

Afterwards the Loꝛd Chancellor veclared at another dap, 
that he had conferred with the Chief Juſtice of the King s- 
Bench, who was of the ſame opinion. 


ä — 


| Davies contra Moreton. Nov. 1682. 


3 polſeſſed of a Leaſe to years, fo? a al: Forfeiture. 
ſigned to the Plaintiff Davies, on condition not to 
alien without Licence. Davies without Licence mo2tga- 

ged the Leaſe, Davies becomes a Bankrupt ; The Com: 
miſſioners aſſign to the Plaintiff, who exhibits his Bill to 

be relieved again(> the Foztfeiture, and ta redeem, if ſo be 

that the Boztgage were befoze the Act of Bankrupcy ; fo 

the Yoztgage was pretended to be but five weeks bel e 
the Commiſſion: Moreton waves: the advantage of the 
Foffetture, if he may be paid the 200 l. which was the 
Conſideration of the Aﬀignment he made; but he had on 

the Alignment taken Bond of Davies fo? it, and that was 

a Security, and determined the Contract fo2 che 200 l. ſo 

he had choſen his Security, and might not thereby charge 

the Leaſe, oz the Aﬀignee thereof, if he had taken an Aſſign- 
ment. And further, he did aaually come in as a Credito? 

— he! 200 * bekode the Commiſſioners, and patd Contri- 
But the Low Chancellor would not relieve againſt the 
Foꝛteitute without payment of the 200k 


Quare, If he would at all relieve againſt the Foxfeiture, 
unleis Moreton had 8 it in as rar * as n migbt 


be * the yook. 
| Hudbands contra Hinbands kalen die. 


| Seiſed in Fee, mave his cuui in wilting, and or 1. nds charged 
ged his Lands and perſonal Eſtate with 4001. to + Will to finiſh 


ait a "Sullding which he had begun, and was unfiniſhed Building not 
hen he died; the Till as to the perſonal Eſtate was good, good. 
but not good as to the Land. 


| Hobs 0 


q 
| 
4 


* — 
— 2 —— EE 
4 we — 


= 
* 
10 
413M 
*K:* ># 
if Js 
by 7% 
Z '- 1,8 
0 „ 
. 
14 
4 
14 
ty £ 
317 
1 
1 
4 5 
I 
1 
1747 * 
. 
1. 
"ad! 
Proaka 
118 
1 
* 
1 91 
r 
i? 505 
1 
_— 
I 
[IT] ö 
np 1 
1 
mn 
{i 
1 


9 

2 — 8 
* 2 2 
— n 


— —U—=— ˙˖r——— 
by RT — I W I ets 1 —— 5 
= 8 . 2 ͤ be 
* V _ 
- — , — _ * 


; D 
- 0 ” — ar . : —— 
8 


128 


Purchaſer not 
relieved againſt 
the Title of 4. 
who encouraged 
him to purchaſe 
when, and when 
note 


Tan Mich. 34 Car. II. in Cancellaria. 


Hobs contra Norton, Oc. 
The Caſe! > 
PE Father of two of the Defendants, granted to 


the pounger Brother and his Þeirs, an Annuity, 
charged on the Land in queſtion, with power of Revocatt- 


on, and died: The younger Bother treated with Hobs to 


ſell to him the Annuity: Hobs befoze his Purchaſe enaui⸗ 
red of the elder Bꝛother whether there was any Revoca- 
tion made; he told him none; that he had till paid the 
Rent, and knew nothing to the contary but that he muſt 


pay it, and much to that effect, and continued payment. 
Hobs fo2 valuable and full conſideration, purchated the An- 


nuity of. the younger Brother. The elder B2other after 


ſome time of papmeut to Hobs, refuſeth payment of the 


Annuity. Hobs exhibited a Bill to be relieved, as in Amy's 
Caſe, where a Moztgagck 02 Conize of a Statute was 


enquired of by him who was in treaty to purchaſe the Land, 


whether the Land was free of Jncambzances, and was told 


by him that there was none, and that he might ſafely pur- 
chale: 'Whereupon he purchaſes, and was relteved againſt 
the Yoztgagee, e 2 735 


The Peir's Defence was, that he did acknowledge the 
Enquiry, and his Anſwer thereon, but then knew nothing 


ts the contrary; but yet that ought not to pꝛejudice him, 


fo2 that ſince then he had diſcovered a Settlement made by 
the Gzandfather,, on Marriage of the Father, Gzanto2 of 
the Annufty : Mhereby in conſideratton of Marriage, and 
a valuable Conſideration ol Boney, the Lands were in⸗ 
tailed on the Father, to which Intail he was Heir, and by 
conſequence the Gzant of the Annuity void as to him; and 
that this Settlement was concealed from him till of late, 
that his Payment and Acknowledgment was while he was 


ignozant of his Right, and innocently done, and ought 


net to oblige him: That Amy's Caſe differs from his; 
fo? there was a Fraud to dzaw on a Jurchaſo?, in encon- 


- - raging the Purchaſo? againſt bis own Ag and Knowledge; 


it was Fraud if not Palice, to do fo, 


There was another Joint aroſe on the debate, but a 
to this the Loꝛd Chancellor delivered no opinion. ENS 
| 5 | unan 


# 


Term. Mich. 34 CarIL.in Cancellara. 129 


Aunand & Dx. contra Honiwood. 


Citizen and Freeman of London having two Chil- London Orpha- 
| den, married one of them and gave her a Potion, nage part. 
and after made a Mill in witing, and gave her a further 
Sum; declaring therein that his Eſtate ſhould be devided, 
accozding to the laudable Cuſtom in Thirds, &c. TUhich 
(fl was ſubſcribed by Him, afterwards he made two o- 
ther Wills in waiting 3 wherein, (being alſo by him lublcrib⸗ 
ed, ) he declared that he had fully advanced the ſaid Daugh⸗ 
ter; and in the laſt did upon that Reaſon, give her 500 . 
he marrying the. Plaintiff, they ſue in Chancery fo2 a 
Child's part, bzinging into hotch-pot what ſhe had received, 
and that the other Child might bzing into hotch pot what 
he received; the Suit was againſt the Executoz, &c. And 
decreed accoꝛdingly upon the Certificate of the Recower, 
Ore tenus, made the roch of May, Anno 1681. who certi⸗ 
fied that by the Cuſtom of London, That a Declaration 
made by a Citizen and Freeman, &c. with his Hand oz 
Mark ſubſcribed thereto, tho' ſuch writing were made fo 
the laſt Mill and Teſtament, and the lame afterwards by 
him revoked, is ſuch a Declaration as will let in ſuch a 
Child of ſuch Freeman, to a Child's part, 
And it was further decreed, that the Defendant be era- 
mined befoze a Maſter on Interrogatozies; to one where⸗ 
of he demurred, and (et fo2th that he and the Teſtato! were 
Joint⸗Partners in the Trade of a Moollen⸗Dꝛaper, and 
kaͤch bꝛought in 10001. into the Stock; ſo they were Joint: Surviving 
tenants, and he was Survivoz, and claimed the whole Tradeſman. 
Stock, and the debts belonging to the Stock by Right of 
Survivozſhip ; but the benefit of Survivozſhip was denied, 
being in Trade, tho not Merchant Adventurer. 


| Jones contra Waller. | Novemb. 1682. | 


X 32 Abminiftrato2 poſſeſt of a Term charged with a Aſſignment of 
Truſt, aſſigns it in truſt fo2 himſelf: The Admint- a Term by the 
firation on a Suit by Citation, (not Appeal) is revoked, Adminiſtrator 
and now granted to the Jlaintiff ; At his Suit the Afſign- 2 hie dan u{e, 


fet af 
ment decreed to be let aſide. ron _ 


niſtrator. 


S . Anonymus. 


— _ 


130 


8 —— — — — 8 


Deviation, 
nauticum fænus. 


3 


Term. Mich. 34 Car. II. in Cancellaria. 


Anonymus. Ihe ſame Day. 


[| * E Plaintiff entred into a Penal Bond of Bottom: 
ry to pay 40 s. per Month fo; 50 1. The Ship was 
to go from Holland to the Spaniſh Jflands, and ſo to re- 
turn fo2 England: It ſhe periſhed the Plaintiff loft his 501. 
She went accowingly to the Spaniſh Illands, took in 


Moors at Africx; and upon that Dccaſion went to the 


Barbadoes, an then periſhed at Sea. The Plaintiff being 
ſued on the Bond fo2 the Penalty, ſought celief in Chan- 
cery, pꝛetending that the Deviation was on neceſſity, @_ 


The Bill was dilmitt ſaving as to the Penalty, | 
Uvedale contra Ettrick. 6 Decemb. 1683. 


A. Uvedale, the Plaintiffs Pugband, being ſefſed 
of the Bannozs of Loverley and Monuton, and of 
the Farm of Martin, worth 600 1. per Annum, and of the 


Manna of Horton worth 500 J. per Annum, and indebted. 


10000 l. made his Till, and thereby deviſed the Pꝛemiſſes 
to be (old, and deviſed 15001. to one Child, and 10001. 
to two others; and after his Debts and Legacies paid, the 
Surplus of the Land to be conveyed to his Meir: The De- 
viſes which were to ſell, were the Nike, who is the Plain⸗ 
tiff, Ettrick, Reeves, Hurſt and Conſtantine. The Teſta. 
to2 died, having after his Marriage with the Plaintiff, 

moꝛtgaged Horton, fo as the Plaintiff was dowabte of all 
the Eſtate, The Defendants to the Bill were the four 
Truſts, and the Heir which was to Have a Sale made, 
but pꝛincipally that Ettrick might be put out of the Cruſt. 
The Wife, one of the Truſtees, was dzawn into Agree- 


ment to releaſe her Dower in the 600 |. a year, and to give 


a Bond of 4000 |. that if anp of the Childzen died, ſhe 
ſhould not take Admintſtration, except they all died; alter 
which Ettrick turns to be the Plaintiffs Enemy, and divers 
matters are charged in the Bill upon Ectrick, as if he pꝛa⸗ 
ciſed to get Horton, and to be the whole Manager himletf, 
Reeves in his Anſwer pꝛaps to be excuſed in the Cruſt; 
Conſtantine and Hurſt were not willing to join with Ettrick 
in the Truſt. | BE 6 


Term. Mich. 34 Car II. in Cancellaria 13 1 


At the hearing the Plaintiff declared, being pꝛelent in 
the Court, that though ſhe had reaſon to be relieved a- 
gainſt her Releaſe and Bond, in regard by the Agree- 
ment ſhe was to have her Oower let out of Horton, and 
the Houſhold Goods in Horton-houſe ; pet ſtill ſhe was con. | 
tented to accept ſuch Dower in the Third of Horton, = 
which amounted but to 150 1. per Annum, and to join in 1 
the Sale of the reſt of the Land, thereby to ertinguiſh her 
Dower therein, and to leave the Goods in the Houſe fo2 
the Heir, ſo that Ettrick might be diſcharged of the Truſt : 

On the other ſide, Ettrick inſiſted to be continued in the 
Truſt, and would attend a Maſter from time to time to get 
a Purchaler, and to do all reaſonable Accs, &c. 

The Plaintiffs Councel inſiſted, it being a Joint Truft, A Truſtee re- 
and could not now be ſo executed, all refuſing to join with moved out of 
Ettrick, therefo2e it belonged to the Court to oder it. the Truſt, 


| Low Chancellor. J like not that a Man ſhould be am- = 
bitious of a Truff, when he can get nothing but Trouble h 

phy it; and declared that without any Reflection on Ecrrick, | 
a ſhould meddle no further in the Truſt, &c. 
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Truſtee charged 
on decay of the 


Eſtate. 


Term. Sanct. Hill. 


Anno Regis 34 & 35 Car. II. 
In 


CANCELLARIA 


Tul contra Throckmorton. Febr. 1682. 


Truſt to pay ſeveral Poxtfons to ſeveral Childzen 
at their reſpective Ages : The Truſtee pays one ; 
the Eſtate decays, ſo that there is not ſufficient 
to pay the others; in that Caſe the Perſon truſt. 

ed payed in his own wꝛong, fo2 he ſhall make it good to the 


reſt, abating p2opoztionably out of each Party's ſhare, ac⸗ 


co2ding to the {oſs 3 and he ſhould have taken Security in 

caſe of loſs happening: And ſo alſo tho' the Truſt oꝛ Lega - 

cy were to be paid to the eldeſt in the firſt place, 02 firff, lor 
that denotes not pzeference in the quantity. 

And it was affirmed by By, Keck, and others at the 
Bar, that many times it had been ſo decreed, 

But the Loꝛd Keeper North ſeemed of another opinion 
as to the laſt Point: But agreed further at the Bar, that 
if the Poztion of any one lay on, oz out of Blackacre, op o- 
ther particular Fund by it ſelf, and the others out of ano- 


| ther Fund, each muſt bear his own _ 


Denny 
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Denny contra Filmer. 1682. 


but the Bill taken pro confeſſo, tho the Party ter Review. 
fendant never anlwered, but only appeared by his 
Clerk, and the Bill never read in Court as it ought to 
have been: A Bill of Review was bzought, and on De⸗ 
murrer dilmiſt: Now the Heir brought another Bill of 
Review; and though there was manifeſt Erroz, not only in 
the fozm of the Court, but in the Right, viz. two Heirs 
having Title as Þeirs, one of them Plaintiff had a De- 
tree koꝛ the whole, who had title but to a moyety. 

Pet my Lozd North diſmiſt the Bill, and ſaid there was 
no remedy but in Parliament, and cited Mordant 62 Mor- 
gan's Caſe; There a Bill was grounded on a Deed, 
whereto two TUitnefſes were examined; but the Deed was E +468 
not pꝛoduced, and the TUitneſſes not agreeing, the Bill 

was diſmiſf, and a Bill of Review was bꝛought and dil⸗ 

miſt: And after the Deed was found; and Affidavit of 

it, &c. and then a Bill of Review erhibited, but diſmiſt 
quia of the fozmer Bill. | 

Mhich, ſaid the Low Keeper, was a hard Caſe, 

To which it was anſwered, that it differs from the pꝛe⸗ 
ſent Caſe; fo? there the Cauſe was heard on the Merits, 
but here is not ſo much as an Anſwer, 

L oꝛd Keeper diſmiſt the Bill. 


A Decree paſſed where the Bill was never anſwered ; No new Bill af- 
E 


Anonymus. February 1682. 


8 HE Bill was to diſcover and have Ale of a Deed, Voluntary Con- 
which was to lead the Uſe of a Fine lebyed by the veyance no re- 
Defendant's Bother, and concealed and ſuppzeſt by her, lief for Oecds a- 


| | gainſt Heir. 
The Caſe. 


The Defendant's Mother ſeiſed in Fee, ſhe and her 
Pusband levyed a Fine, which by Deed was declared to 
be to the uſe of the Þusband and TUite, with other U- 
ſes, under which the Plaintiff makes title, viz. by the 
Þusband's (Till, the Fee being limited to the Husband. 


The 


Profits. 


bg 34 Term Hil, 34& 35 Car. II. in Cancellaria. 


The Complaint is, that the Defendant ſuppzeſſes the 
Deed. The Defendant is Heir to her Mother, and in. 
ſiſts that the Fine was gained unduly, and denieth the 
having the Deed, which was voluntary without conſt- 
deration: And becauſe the Convepance by the Fine, &c. 
was voluntary and without conſideration no Mony being 
paid, &c. the Court would give no Relief, but left 
the Plaintiff wholly to Law to help himſelf there as he 


could. 


Coventry contra Hall. 24 Feb. 1682. 


e oe Thomas Thinn had Iſſue Sir James by one Ven- 
Mean Profits ter, Sir Henry Fredrick by another, and made a Con- 
taken by him Vepance of ſeveral Mannozs on Henry, which being de- 
to purchaſe tho ſigned by way of Covenant to ſtand ſeized was defecive, 
the Conveyance ànd afterward was decreed in Chancery to be relieved, and 


__ 'n ta. likewiſe lettled by Act of Parliament. 
wo decrees for Afterwards 1650. Sir Henry Thinn erhibits a new 


mane ten“ Bill againſt Sir James fo2 the Mean Pꝛolits, which was 
l decreed that Sir James ſhould account to2 the Mean Pꝛa⸗ 
fits fcom the pear 1646. when Sir James got the Poſſeſſion. 
The Suit divers times abated by death, ſo the Decree was 
not completed, Sir James was dead and made Thomas, 
bis Bother, Executoz. Thomas dyed and made the De- 
fendant his Executoꝛ; Sir Henry likewiſe died and made 
the Defendant his Executoz. 
The Cauſe came now to be Re-heard touching the 
Mean Pꝛoſits between the Executoꝛs, ab integro. Two 
ours were debated. 1 85 


1. Thether Sir Janies, 02 eſpecially his Erecutos, 
ſhould be accountable fo2 the Mean J2ofits, fo2 he had a 
Title at Law, the Conveyance being defectve, and being 
under no Obligation of Truſt oz Covenant oz Articles, 
as Heir unto his Father; and the defective Conveyance 
{t ſelf 1s not mentioned to be fn conſideration of Marrf- 
age, oz valuable conſideration, and therefoze Sik 9 


was not guilty: But Curia e contra. 


2. The lecond and main Queſtion was, Whether a De. 
cree being firſt had fox the Land, and no Decrce fo2 the 


Mean 4 AT a new Pill (hall be exhibited fo2 the = 
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firs, efpectally, becauſe in the firſf- Bill Str James was | 


Charged fo? taking the Pzofirs, and Relief pꝛaped on the 


whole matter, ſo that Sir Henry if he had asked it might 
have had Relief foz the Mean Pꝛolits; and it is not de- 
nyed but that he might have had a Decree, if he had 
r | | 

v Lozd North confirmed the fozmer Decree made by 
the late Lozd Nottingham fo2 the Mean Molits, and that 
the Executs? of Sir Thomas Thitin, Erecuto2 of Sir 
James, ſhould account fo2 them (o far as the Eſtate of 
Sir James, &c. 1 | 0 


Brown contra Williams. 28 Feb. 1682. 


T ÞE Allignee of a Bankrupt exhibits his Bill againſt Purchaſer of 
the Defendant to diſcover Goods of the Batikrupt, Bankrupt with- 

that came to his hands after the Bartkttpcy. The De. out 1 

fenvant by way of Plea fets fozxh, that he had no Hoops bon © dit 

ol the Bankrupts, oz that ever were his, but what he gnkrupt 

bought fo2 full and valuable conſideration, and bona fide ; "OE 

und that at the time of the Sale and Payment of his 

Monp, he had no notice either of the Commiſion oz of any 

Ac of Bankrupcy committed by the Bankrupt. 

On long debate the Plea was afſowed by the Loy 

North, and to take what remedy they could befoze the Com- 

- Hutchins, Councel fo2 the Defendant, cited a fozmer - 

PYeeſident, but was not pꝛoduced. ENS 


Leak contra Morrice. The ſame Day. 
T5 Bill is to have an Agreement perfoaned by the 5 29 Car. 2 
1 Dekendant, which was in effect, that the Defendant 
ſhould affign a Term of years in his Honſe, and Plate, 
and certain eflels of Beer fox 200 Gttineas, whereof 
he patd one in hand as Earneſt of the Bargain, and thzee 
days after 19 Guineas moe; and part of the bargain 
was, that it ſhould be executed by Uritings by a certain 
The Dekendant pleaded the Statute fo2 pzevention of 
Frauds and Perjurtes, and that it was a parol Agreement, 
and none of the Goods delivered by the Defendant, ſo — 
i < ought 
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- ought to be no relief in Law o Equity, but confeſt the re- 
_ of the 20 Guineas, and offered to repay them. 


Keck pro Def. at the Bar enfoxced the Plea, becauſe it 
was to take awap the Defendant's trade, and alledged the 
Money was only paid fo? the Leale. 


Low Keeper. Its clear the Defendant ought to repay | 
the Boney 3 it is charged that the dy was to be 
put in TUriting. 

It was anſwered, en. 

_ Wherevpbn the Low Hp over-ruled the Plea, 


. Anony mus. 7; he ſame D 18 


Purchaſer with- \ Sign? of the Commiſſioners of Bankrupt. Port- 
out Notice of man exhibited his Bill againſt the Defendant to 
Baykruptcy diſcover Lands, &c. which were the dne at bn time 


not chargeable gf his breaking. 
in Equity to 


diſcover; 
G 


Hutchins fo? the Defendant pleaded TR he was Pur · 
chaſer fo? full aud valuable conſideration, and at the time 
of his Purchaſe, and had no notice of any Act of Bankrup- 
cy, noꝛ that Portman was a, Bankrupt, no2 of any Com- 
miſſion, and refuſed to make diſcovery, 
K And the Plea was PI by my Low North, Low 

5 85 a 


Barny contra Beak. Feb. 1682. 


Caſual Bargain * | DE Bill, That the Plaintiffs Father being aged and 
for double va- inſirm, and allowing the Plaintiff, a young Gentle- 
ae. man, but (mall allowance, that he being in want one 
Styſted got acquainted with him, and told him that he had 

kound out a parcel ok Mines, which if he would buy he 

ſhould not be inkoꝛced to pay fo2 them till after his Father's 

death; they went to Beak the Oefendant, who ſold him ſe- 

ral Pogsheads of TUlines to the value of 1280 l. and alfirmed 

them to be of that value, and ſound, good and Merchant⸗ 

able ; and took of the Plaintiff a Statute of 2880 1. 

YY November, 1678. Defeazanced to yay. 1440 1. within 

7 twenty days after the death of bis Father, Che Wines 
were 
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were flat and dead, and were delivered to | Styſled, who 
could ſell them fo2 no moze than 360 J. that the Plaintiffs 
Father was but Tenant fo2 Life, the Remainder to the 
Plaintiff ; that this was done by contrivance between the 
Defendant Beak and Styſted by their Fraud, and Styſted 
had 20 l. of the Plaintiff, and other gratification of Beak, 
and the Plaint iſis Father being dead the Defendant Beak 
pꝛoceeded on the Statute. 

The Defendant Beak by Anſwer, that he knew not 
Styſted, but he and the Plaintiff came to him to buy of 
him Wines, and he (old the Plaintiff twenty Tuns of 
Claret at 36 1. the Tun, in all 7401. and after much 
treaty agreed, that if the Plaintiff died befoze his Fa⸗ | 
ther then nothing to be paid; but if he ſurvived his Fa- - 
ther, to pay double the value, viz. 1480 1. That the Ulines — 1686. this | | 
were good and ſound, and the Plaintiff ſent Ady, a known the Lond Fer.” 
Cooper, to tat and try the Wines, who did ſo; and , er 7.7. 
the Plaintiff to encourage the Defendant to ſell, Did in . Serwien? 
fozm the Defendant that his Father was ſickly and kept Zurchin:; 
his Chamber, and denied the Fraud, and that he ſold the 
TU ines which were left, at the ſame pꝛiſe. 

At a koꝛmer Hearing, 9 February, 1680. the Low Chan- 
cellor relieved the Plaintitf. 

But now the Bill diſmiſt ſaving as to the penalty of 
the Statute, fo2 there was no pzoof of ny fraud, but it 


was a hazardous bargain. 


Lozd North. Jt may be Styſted put in other (Uines, 02 
took out of theſe and filled em again with bad. 


Nota. That the ſame day, viz. 9 Feb. 1680. when the 1. Pro Quer. per 
Lo2d Chancellor relieved Barny ; he did not in another the Lord North. 
Caſe relieve though very like ft, viz. between the now 2. Pro Def. per 
' Plaintiff Barny and Pit. Pit lent Barny 1000 J. to have . . 
2500 |. if Barny ſurvived his Father, and to loſe the 1000 l. 33 2 


ik Barny died in his Father's life time, ſecured by Judg: Lord Chancel: 
ment; Pit ſued; Barny ſought to be relieved in Equity and lor Fefries. 


| was vilmiſt, | Trin. 1686, | 


: T | Amand 


FA J : | Term Hill 3 4 & 35 Car II. in Cancellaria. 


Amand contra Bradburne. 


Truſtees allow- 


Ruftee ſued concerning the Truſt in Chancery obtain- 
ed ſeveral loſſes, 


ed a Dilmiſſion and had Coſts paid him as in courſe, 
but the Coſts allowed him and tared were ſhozt of his real 
Coſts. After a Bill by the Ceſtuy qui Truſt to have ac- 
count of the Truſt, on account of his disburſements he 
Hall be allowed his true and neceſſary Coſts in the fozmer 
Suit, and not be concluded, &c. and ſo oꝛdered. 
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8 Regis 35 Car. II. 
In 


CANCELLARIA 
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Lord Gen contra Widdows 27 April, 16 82. 


; Tu O Partners in trade put in each an equal ,, ctners boch 
Stock, and agreed by Covenant that the Stock Bankrupts 


ſhould pay the debts of the Stock, and neither 

of their ſeparate debts ſhould charge the Stock, 
but only his own Eſtate, o2 to that effect; they both be- 
came Bankrupts, and a Commiſſion againſt them both, 

one of them owed ſeparately moze than the other. 

The Queſtion was between ſeparate Creditozs of each 
Bankrupt, and the Creditoꝛs on account of the Joint⸗ * ee 
Stock, fo? theſe would exclude the (ſeparate Creditozs to 3 Seed 
charge the Jolnt Stock, but that it ſhould latistie the 3. cout 
Stock Debts. 
But the Opinion of the Low North e contra. F02 the 
Covenant of the Partners cannot bind any ot thetc Cre- 
dito2s, but only themſelves. | | 
Quære. How the ſeparate Credito2s could have other 
Title than thoſe under whom they claim. rocels. 
Dicitur, That.if one Defendant cannot be found to ſerve 
PDꝛoceſs on him, if Pꝛoceſs be againſt him till Sequeſtra- 
tion, and he ſhall not appear, you p2oceed againſt the 
reſt, as when one is outlawed at Common Law. 


T 2 | Brown 
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Brown contra Brown. 30 April, 1683. 
DE Plaintif was Tenant fo} Life, the Remainder 


Arbitrament. 


in tail to his firſt, ſecond, &c. Sons, the Remain- 


der to the Defendant in tall. The Plaintiff having no 


Son committed waſte ; the Defendant bzought his action 
fo2 the waſte, and at the Niſi Prius by conſent of the Parties 
and Rule of Court the Batter was referred to two of the 


Jury to make their Award by Michaelmas ; on defed of an 


Award then to Ballard an Umpire ; no Arbitrament befng 
made the Umpire made his Award and awarded 348 J. 
damages; the Plaintiff exhibited his Bill to be relieved 
againſt the Award, and fo2 Equity alledged: 
Firſt, Exceſſiveneſs in the Damages. 
Scan „The misdemeanour in the Umpire, that he 
had — before the Umpirage made, that he would not 


meddle in the matter, and after Umpirage made, declared 


that he made his Umpirage fo2 fear he ſhould be arreſted, 
whence his Councel inferred that he had been menaced. 
Laſtly, That after the Submiſſion the Defendant had 


- repaired the Pꝛemiſles, and proved Repairs made, and 


that 40 8. would pertea the Repatrs,and therekoꝛe pzayed a 


new Tryal. 


The Defendant tnſiſted that the Ampirage ought not 
to be (et aſide without fraud o2 partiality pꝛoved, that his 
ſaying he would not meddle in the buſineſs was in Auguſt 
befoze the time he was to make his UAmpirage, as the 
truth was; and the Dekendant had notice given him by 
the Umpire to attend, which he did not, ſo that the Um⸗ 
pire had no notice of the Reparations, and if he bad, it 
was not material to avoid the award. 

The Loꝛd Keeper dilmiſt the Bill. 


Baily contra Cotton. 13 May, 1 68 3. 


Emble ſeifed in Fiz conveped the Lands to the De⸗ 
fendant fo2 1000 pears, in Truſt, that whereas 
divers Suits and Controverſies were touching the Lands; 
that the Defendant ſhould defend the Suits (Nota, he 
| was Tenant of the Land then and befoze to the i) 
| tiff) 


=_—_ 
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tiff) and Title with the Pꝛolits and yearly Accounts to 

Bemble of all the Pꝛoſits, and pay to him, his Executoꝛs 

and Adminiſtrators the ſurplus of what he ſhould not ex- 

pend, and ſhould pay an annual Sum after his death to 
the Plaintiff, and another annual Sum to another, any 

died; the Platntiff was his Colin and Heir and ſued fo2 Ac- 
count and fo2 the Lands, in regard that a Truſt reſulted 

to the Heir after the expꝛeſſed Trufts were perfo2med, 
The Lozd Keeper diſmiſt the Bill. 
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Freight. 
- Merchant. 


—— 
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Foot contra Salway & al. 6 June, 1683. 


OOT let to Freight to the Defendants being of 
the Turkey Company, 200 Tun of a Ship, where. 
in he was intereſſed, fo2 a Aopage to the Streights, 
the pꝛice of the freight per Tun was not expꝛeſſed 

in the Charter-Party. The Ship bzought home no Silk 


92 other Commodities, uſed to be bzought from Turkey; 


the Freight whereof of ſome in (ſuch Uoyages was 5 J. 
per Tun, and of ſome 6 |. per Tun uſually and conſtant- 
ly paid, but bzought home only Box wood, the Freight 


whereof uſually was only 40 s. per Tun; the Dekendants 
would pay but 40 s. per Tun; the Plaintiffs Bill is ta 
have 51. becauſe though it be not ſo expꝛeſt in the Charter 


Party; yet it was erpzeſly agreed, that the Ship ſhould be 
loaden with Silks oz other the Goods that paid the greater 
Freight and enfozced their Equity; fo2 that Box wood ne- 
ver in luch Uopages was bzought home alone, but only 
to fill up empty places, but Cottons o2 other Goods, and 
no Man will ever let out his Ship, no2 take Ship to freighr 
fo) Bor wood only, fo2 the freight at 40 s. per Tun will 
not pay the Charge to the Owner of the Ship; and al- 
though the Defendants pꝛetend that they could not freight 
the Ship with other Goods, becauſe the Locuſts in that 
year had eaten and ſpotled the Cottons in thoſe parts, yet 


that 
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: that might not excuſe them from their Agreement, which 
the Plaintiffs Councel very earneſtſy pꝛeſt to have read 
 andpoved, eſpecially Mꝛ. Sollicito2 Finch, who finding 
the Court againſt relfeving' the Plaintiff upon the parol 
Agreement ſaid, that moſt part of the Cauſes in Court 
were of that nature ; yet the Court would not agree with 
him: But you may take remedy at Law upon your parol 

Agreement. 

Sollicitor. No, mp Low, becauſe the Deed is the Agrir⸗ 
ment in Law. 

Loꝛd Keeper. Thy, when ft ſtands with and not con- 
tradias the Deed, you may (ue at Law; and on Conclu- 
ſion did not relieve the Plaintiff, 


Alderman Backwel' Caſe. Pot. 


Ommiſlion at the Complaint of fifteen Creditozs on Bankrupt. 
the Statute of Bankrupts, iſſued out againſt Alder- Superſedees 
man Backwel, who died ſhoztly after 3 theſe Creditozg Commiſſion. 
having Judgment, and finding that on their Judgment a 
they might have better remedy than their pzopoztion was 
likely to be on the Commiſſions : The Heir of the Bank- 
rupt paid their Debts, and none other Creditors appear- 
ing then to pꝛolecute, by their conſent the Commiſſion was 
 Cuperſeded, and after thirty other Creditozs ſued (02 a diſ⸗ 
charge of the Superſedeas. | 


Firſt, Becauſe when a Commiſſion is granted, not only 
the firſt pꝛoſecutoꝛs are intereſſed therein, but all that will 
come in within four Months; and therefoze they having 
tended Contribution within the four Months the Com- 

miſſion ought not to have been ſuperſevey by conſent of 
the fifteen, ; 


. Secondly, They alledged that the Commiſſion had been 
dealt in by the Commiſſioners,and anAſfignment of Lands 
made, and the Alderman being dead, they ſhould be re- 
medilels, fo: no new Commiſſion can be now granted, 
| therefore p2ayed a diſcharge of the Superſedeas. 
On the other ſide it was objected that the Aﬀignment 
was void being made after Backwell's death. 


The 
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Convey ance. 


Deviſor not 
feiſed. 
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The Lozd Keeper North. If I. erred in granting the 
Superſedeas J can Diſcharge it. 2dly. But if ſome Cre- 
ditoꝛs obtain a Commiſſion and receive ſatisfacton, J can 
at their requeſt ſuperlede the Commiſſion, if none other 


Creditoꝛs appear; J am not bound to call them in, elſe 


it were miſchievous, therefoze odered the Commiſſion to 
be bzought in and the Aſſignment, if the Aſſignment be 
well, J can, &c. Try that at Law. - I. 


Davis contra Weld. 22 June, 1683. 


A / Arriage Settlement on the Plaintiff and life fo: 

] like, the Remainder to Truſtees fo? the life of Davis 
in Truſt to pꝛeſerve Contingent Remainders to the 1ſt, 2d, 
&c. Sons, &c. in tail: They were marryed eleven years, 
had no Childzen, and Davis had not the Poztton of 1000 l. 
paid, and was in debt 4000 |. by that and other occaſions ; 
the Eſtate ſetled was alledged to be 600 l. per Annum, and 
the Bill was againſt the Remainder man fo2 life to joyn 
in Sale of ſome part which allo could not be done, and 
alſo the Father and Yother eaten out with the Debts, 


dꝛiven to great want, and Preſidents cited where it had 


" 


been done. 5 | | 
Low North. J cannot juſtiſie to decree a bzeach of 
Truſt ; if it hath been done it was it may be when Recom- 
nom was made; and at laſt oꝛdered Pꝛeſidents to belookt 
nto. | 5 | | 1 


Prideux contra Gibben. 23 June, 168 3. 


| Mery on treaty of Purchaſe fo2 Lands with Pollard, 
A Articles were made and Pollard to convey to Amery 
Lands called Rawſon in Fee ; Amery makes his Will in 
wiiting, and deviſeth in general wozds, All his Lands to 
be ſold for payment of his Debts and Legacies ; After Raw- 


ſon is conveyed to him, and he after levies a Fine, and 


the Lozd Chancellor pzonounced a Decree that the Lands 
were well ſold though the Devile general and the Deviſoz 


not ſeiſed at the time of the Mill made, no2 no new Pub⸗ 
lication of the Till being fo2 payment of Debts; and ſaid, 


that ff a Man deviſe all his Lands fo2 payment of Debts, 
and after purchaſe Lands, that he would decree a Sale al- 
though there be no pꝛecedent Articles. 


John 


Term.) Trin. 3 5 Car. II. in — 


145 


John Robinſon and Fawkewn Plaintiffs, in a Bil 

| of Review againſt Nathaniel Noel, and other 
Children of Martin Noel deceaſed, on the firſt 
Bill exhibited by the ſaid Children. 


The Caſe WAS. 


Pat Martin Noel being ſeiſed in Fee of the Molety of Barbadoes. 
a Plantation in Barbadoes, by his Mill in wꝛiting, de- 2 Ventris 358. 


viled the lame to Robinſon and Theodore Noel, who dyed 
an Inkant, and made Robinſon and Theodore and James 
Noel, two of his Sons, Executo2s, and appointed Ro- 
binſon to manage the Plantation and died; the Executozs 
pꝛoved the Mill; the Bill chargeth that Robinſon was to 
ſupply rhe ſaid Plantation during the Plaintiffs Minozitp, 
and to anſwer the Pꝛofits to them, it being fo2 their Main⸗ 
tenance, and chargeth that by the TUill the Plantation 
was deviſed to the Plaintiffs, and the ſaid Theodore ſince 
dead; and the Bill pzayeth an account againſt Robinſon al- 
though he had aſſigned to Fawknor, and leaſed to one War- 
lam foꝛ years at a certain Rent, and pet had aſſented to the 
Legacy 3 fo2 he made a Leaſe of the laid half of the Plan- 
tation, reſerving the Rent to himſelf in truſt fo2 the Plain⸗ 
tiffs, and they pꝛay an Aſſignment of the Term and ac- 
count, Theodore and James being dead and the Plaintiffs 
their Adminiſtratozs. 


The Defendant Robinſon confeſſed the Seiſin of Martin QuerejfinFee! | 


Noel, the Father, and that by his Will he deviſed the ſame 
to him and to Theodore and to James, but denieth himſelf 
- thargable to the Plaintiffs. 
Iſt. Becauſe by the Law and Cuſtom of Barbadoes 
Plantations though in Fee are not to go to the Heir noz 
Legatee till Oebts paid, and that the Teſtato2 was indebted 
to others and to himſelf in great Sums ultra the value of 
the Plantation, and mentions the Sums, and that he not 
being :appziſed at the time of the Leaſe of ſuch Law oz 
Cuſtom of the Barbadoes, made ſuch a Leaſe and Reſer- 
vation of the Rent, but that he made the Leaſe as Guar⸗ 
dian and Truſtee fo? the Plaintiffs the Childzen, and not 
as Executoz, and therefoze it cannot be taken as a diſpoſi- 
tion as Executoꝛ, 02 aſſent to a Legacy. 


The Low Keeper decreed fo? 8 Plaintiff. 8 


d A. 
eee. + ati en. —ͤ0o—œœ — — — —̃— — 


Covenant to 
fave harmleſs 
decreed, 


DE 5 

Term. Sanct. Mich. 
Anno Regis 35 Car. II. 

CANCELLARIA 


= a 


Lord Ranelaugh contra Hayes. 


"Ayes COvenants to ſave the Low Ranelaugh harm- 
leſs touching thꝛee parts of a Farm afligned ta 
Hayes by the Low Ranelaugh, & ſue quia damnify. 
Decreed by the Lozy North to ſave harmleſs, 


and a Maſter to tax Damages: But it was much op: 


poſed by Mz. Keck, becauſe a Covenant is not to perfozm 
any thing in ſpecie, and a Maſter in Chancery to tar Da- 
mages inſtead of a Jury, and the Platntiff hath remedy 


at Law, and not here, 


And Nota, the Bꝛeach aſſigned was, that the Plaintiff 
was ſued in the Exchequer by the King fo2 Rent, but it 
was not charged in the Bill here, 02 p20ved that the Rent 
was behind, but only that he was ſued, &c, and objected 
that this would foz every petty Breach ſubject the Deken⸗ 
dant to Commitment. 5 


— 


Howard 5 
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Howard Vid. contra Harris & Robert- s Nov. 168 3. 


| Mortgages made to Harris by Henry Howard late 
 Husband of the Plaintiff,and Bzother of H. heir to Harry; 
the Bill charges the Woztgages made, and that there was 
ſome Agreements fo2 Redemption, if not expzeſſed in the 
Deeds, yet was to be redeemed and charged that ſhe was 
Jointreſſed on Articles made befoze Marrtage, executed 
after by reaſon Howard, the intended Þusband, was then 


an Inkant, but at full Age made a Jointure to the Plain⸗ 


tiff, and offers to pay the Wony, ſo ſhe may be admitted 
to redeem; Robert conſents to her demand ; Harris 
denies the Articles and ſets fo2th that as to nine Tene⸗ 
ments he was a Purchaſo2 fo2 valuable Conſideration 
1600 l. from Sir Robert Howard, and after two Moꝛt- 
gages made to him, the laſt Moztgage including the firſt, 


and redeemable on payment of 1000 l the nine Tenements 


in Leaſe fo2 thꝛee lives pet in being. 


The Caſe came now to be heard, and on the Pleadings 


and Piꝛoof was, viz. | 
Sir Robert Howard fn 1651. by Fine and Deedpzovuced 


and pzoved, conveyed the nine Tenements in Reverſion 
after thꝛee lives yet in being, and whereon 7 1. 10 s. was 


reſerved to Harris and his Heirs. Anno 1665. the (Sir 


Robert was then dead) marryed Henry; 1671. Henry in 


- conſideration of 1000 I. mentioned in the Deed to be pald, 


conveyed Lurkin and other Lands (the nine Tenements 
are no part of theſe Lands) to the Plaintiff fo2 her life 


Henry and the Heirs Wales of his Body and by no other, 


which by his Anſwer he ſaith was done fo, becauſe ok the 
injury Sir Robert had done him; fo2 now one Berry then 
Husband to the Plaintiff, had ſet on foot a fraudulent 
Conveyance made by Sir Robert and his Bzothers, where⸗ 


by Berry pꝛetended that Sir Robert was but Tenant fox 
like, and ſo the Conveyance of the nine Tenements was 


vold which induced Harris to conſent, fo2 thereby viz. by 


this Yoztgage and his Conveyance he ſtill kept poſſeſſion, 
and received the Rents 7 l. os. | 


A 2 After · 


| . 'PE Bill was againſt Harris and Robert to redeem two Mortgage. 


bon her Joynture (Quære if not fo2 part of her Joynture) 
and after in June 1671. conveyed the nine Tenements in 
Reverſion to him in Fee, but not to be redeemed but by 


3 
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Afterwards having his Money 564 J. ſecured by this 
Mortgage, Henry Howard had need ot moze Monp, and 
Harris ſupplyed Henry Howard with 436 1. moze which 
made the debt 1000 1. and took a Moztgage anno 1672. 


ok the ſame Lands (the nine Tenements in Reverſion as 


atozelſaid) and of divers other Lands to him and his Heirs 
redeemable only by Henry Howard, and the Þeirs Males 
of his bodp; but in this Conveyance (Quære, if not in 
the koꝛmer Moꝛtgage alſo) Henry Howard covenants to 
pay the Intereſt duly every half pear, and the 1000 I. in 
Anno 1686. Afterwards in 1673. Henry Howard conveys 
Hopſel and Aſton, which are the nine Tenements, and 
divers other Lands to the Plaintiff fo2 life fo Jointure, the 


Vemainder to himſelf and the Heirs Bales of his body, oz 
to that effec, the Remainder over, under which Robert the 


Mortgage re- 


deemable by 
Mortgagor and 
Heirs Male, 


other Defenvant claims; but as befoꝛe is ſaid, the Plain- 
tiff tiil this Conveyance had no title to the Land in Hop- 
ſell, &c. the nine Tenemenetes. i 


q the Plaintiff, Pꝛ. Sollicicor, Mꝛ. Keck and others 
inſiſted that both Conveyances being with power of Re: 
vemption by Henry Howard and the Þeirs Males of his 
Body ought in Equity to be not fo reſtrained. A Moꝛtgage 
can by no Art oz Clauſes be (o reſtrained, but the Mogt⸗ 
gagoꝛ and his Aſſigns of the Equity of Redemption oz his 
own Meirs, though not of his body, may redeem, elſe it 
would lie in the power of a Scrivener to make all Yozt- 
gages abſolute in effec, and to put a bar to the Power 
and Jurtsdiaion of this Court to relieve in Caſes of Yozxt- 
gage by incerting ſuch a Clauſe, ; 

M:. Keck cited a Preſident 1678. between Killington 
and Green. The Condition of a Yoztgage was to redeem 
during the life of the Moztgagoꝛ. Decreed that the Heir 
Adly, The Covenant on Henry Howard his part ta pap 
the Monep and Intereſt makes it a Yoztgage on Harris's 
part, and he might ſue fo2 the Mony, and it cannot be a 
Moztgage, but it muſt be a mutual Yoztgage equal to 


both. 


On the other ſide it was ſaid, that generally it is true, 
that. no reſtraints could be put on a Redemption where 
the buſiyeſs is only lending of Money by the one, and 


ſecuring the Mony lent by the other; and therefoze Ow 
4, 75, a Caſe 


'Y 
— — 
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Caſe were only that Harris had lent, &c. and Howard hay + 
made a Yoztgage revxmable by him oz his Peirs Male, 
Kc. his Þefr general o2 Aﬀignee might redem; fo? lecu⸗ 
ring the Boney is the main of the buſineſs, but this is not 
the Caſe as to the nine Tenements 3 fo2 it is alledged and 
pꝛoved Sir Robert Howard had long befoze the Jointure, 
viz. 165 1. abſolutely and fo2 a full Conſideration by Fine 
and Deed (old thoſe Lands to the Defendant, viz. the Re- 
- verſion and Rents 7 J. 108. and Harris in poſſeſſion of 
the Rents befoze and till the Jointure made; and the 
Conſideration of the Boztgage 1672. to him by Henry 
Howard was the pꝛecedent Citle from the Father of Hen- 
ry. Ik it had been ſo plainly ſaid, that fo2 that reaſon and 
becauſe he would only redeem, and ſo his Heirs Males, 
it would have been a good reſtraint, that he and his Peirs 
Males might have liberty to ſet on foot his pzetence, but 
no other. Ik A. in breach of Truſt veſted in him fo? J. S. 
ſhould convey the Lands to B. and B. being intituled under 
a bꝛeach of Truſt, conveyed to J. S. on Condition, that 
he and the Heirs of his body may redeem, B. dyed with | : 
_ out Iſſue, ſhall his collateral Heirs redeem, and ſo as that 
J. S. ſhould be fozced to convey not only the Intereſt he 
hath by the Woxtgage, but extinguiſh his ancient title? 
fo? lo it is deſired here, that Harris ſhould convey to the 
Plaintiff aud ſo loſe his fozmer title, fo2 which he paid ſo 
much, and hath no conſideration fo2 it; fo2 his lending of 
Monp to Howard is no conſideration ta Harris to loſe his 
Purchaſe and his Pony which he paid foz it. ys 
Again, Harris did really purchaſe from-Sir Robert, it is 
not alledeged 02 pꝛoved how Henry Howard comes to be 
intereſſed, oz what title Henry Howard had; it is not 
laid ſo much as in the Bill that Henry Howard was ſeizen 
ok any Eſtate in Fee oz otherwiſe, but abrupte that he 
made ſuch Jointure and Moztgage, and pꝛays the Convey- 
ance, paying the Boztgage Pony. | 
The Defendant ſets foxth a Pufchale from the Father 
by Fine fo2 valuable conſideration. Now if you will have 
- a Reconveyance and redeem, you muſt ſhew why the 
Conveyance to the Defendant is not good by ſhewing 
a fozmer title to the title of Sir Robert the Conizo2 of the 
Fine, oz invalidate his Conveyance by ſome matter, and 
nat ouly by Replication aver your Jointure; elſe if a Man 
take a Moꝛtgage of his own Lands and lend Money he ſhall 
loſe his Land fo2 his own Monp, viz. foꝛ nothing. The 
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Intereſt on In- 
Revell, 


Surrender de- 


to Poſſeiſion. 


Writ ol All. 


creed according 


Che Dbjecion on the Covenant can preſs no curther 
than as to the other Lands, where "we Defendants Title is 
only the Boztgage. 


The Potion the Plaintiff bꝛought is but ol both 
her Jointures are near x 000 |. per Annum, 


The Lozd North, Low Keeper, decreed the Redemp- 
tion, but on payment of the Money, and Intereſt on 
Intereſt; and took a Difference where the Covenant 
its to pay the Intereſt and where not, * debt lieth on 
the Covenant. 


n cons Coward, 6 Nov. 1683. 


E Bill was fot a Dectie of certain Copyhold 
Lands, parcel of the Mannoz of Buckeridge in the 
County of Berks, and his Title is by a Surrender made 
long ſince by Richard Lyford, Father of the Defendant 
Mary, to the uſe of his Will, under which Till he claims, 
becauſe all the Rolls are loſt o2 detafned by Blagrave Loꝛd 
ok the Mannoz, and inkozces that the Surrender is to be 
preſumed becauſe that he had been in poſſeſſion 40 years, 
and done Suit and Service to the Court as a Copyholder. 
Blagrave the Lo2d denies having any Rolls: The Defen- 
dant Mary denies both the Surrender and TUill, and that 
the was: but thix pears old at her Father's death, whole 
Heir ſhe is, and ſince a Feme Covert, and therefoze no 
Lahces can be imputed to her, neither in Law noz Equity; 
and being an Infant did not diſcover her Title, but lately 
being Þeir to her Gzandfather, who made the Mill; and 
fo? trial of her Title hath bzought a Plaint in the nature of 
a (Urit of Ail, as Heir to her Gzandfather. viz. Daughter 
and Heir to Richard, Son and Heir to Richard, who as ts 
. made the call and Surrender. | 


At the Hearing the Plaintiffs made no pꝛook of the Sur⸗ 
render and Admittance, but pꝛoved that he had ſerved ſeve« 
ral times as a Copyholder at the Court, and pzoduced a 
Note under Sir Edward Powel's hand of a Recefpt of 
Monep fo? his admittance - ; but to what Eſtate he was ad. 

mitted | 


Term, Mich 


- mitted, does not appear. Jt was alſo inſiſfed on, that the 
Plaintiff had paid ſeveral Legactes given by the Mill; 
but this was but lightly inſiſted on at this hearing, (but 
mainly on the long Poſſeſſion) becauſe there was Aﬀets 
enough to pay the Legacies, and the Legacies were perſo⸗ 
nal, nothing at all relating tothe Lands, 


The Defendants Councel anſwered: The Poſſefſion Poſſeſſion no 
- againſt an Inkant and Feme Covert; was no concluding concluding _ 
Evidence, eſpectally againſt an Heir to ſuppozt a voluntary 2 484 Peme 
Conveyance againſt an Heir at Law, who had but this Cover 
Land left her, being but 4 1. per Annum. - TUhereas the 
_ Plaintiff had a great Eſtate from the Gzandfather ; And 
inſiſted that the Bill was founded on matter meerly triable 
at Law, whether (Tull oz no Will, Surrender oz no Sur⸗ 
render, | | | 
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But the Lox Keeper inſiſting much on the Poſſeſſion as 
ground to make a Decree fo2 the Surrender; 


The Defendants Councel replied, That by the Statuce 

of 32 H. 8. a Crit of Ail is allowed to be bzought upon a 

Setlin within fifty years: And tho in ſome Caſes the Linitation. 
Court has decreed Settlements without trial; pet that poſſeſſion. 
was always where the Bill was founded on ſome matter 

of Equity p2operly and pecuttarly, finally to judge, as 

where a Truſt is built upon a Conveyance, oz the like; 

and the laſt Judgment is fn this Court, which here is not 

ſo: And ik the PPlaintiff thought an inferioꝛ Court not ca- 

pable enough to try the Point, if the Defendant did con- 

ſent to try it in an Ejectione firme, o; otherwiſe as the 
Court ſhould direc, which is all the Equity the Plaintiffs 

could habe here. 75 


But the Low Keeper, tho much peſt to the contrary; 


- decreed the Sutrender, and left the Oefendant to try Mill 


— 


Ratcliff 


— 
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Ratcliff contra Graves. | 7 Nov. 16 83. 


An Hrrecutor A® Erxecuto? liable to Debts and Legacies payable | 

lends and re- in futuro, and having Money of the Teſtatozs in 

ceives Intereſt. his hands, lends it at Pzofit, and receives it and the 
Pofit, o2 Intereſt thereof. The debate was, whether he 
hall anſwer the Jntereſt he received as Allets: Lynch's 
Caſe, and other Caſes, ante; and the Caſe of Mz, Cart- 
wright in this Court, (where it was decreed, That the Exe⸗ 
cutozs ſhould not be charged, and affirmed in an Appeal in 
Parliament) were cited; and the reaſon given then, and 
now given, becauſe the Erecuto2 not being bound to 
lend, &c. ik he do lend, tis at his peril; and if it be by 
that occaſion loft, he ſhall anſwer the ſame out of his own 
Eſtate : And therefoze as be ſhall bear the Loſs, be ſhall 
Have the Gain. 


The Low Keeper remembꝛed Cartwright” s Cale, fo2 he 

ſaid he did not like that Caſe, fo2 ſaying alſo that when the 
— Executo? lent it on Security, he might ſecure himſelf foz a 

{mall matter. | 

Finch Solicitor. My Low, the Security lo taken may 
l. 

Keck. It hath ben taken here as a Rule that the Exe. 
cutoz ſhall not be charged. 


Pet now the * Keeper decreed the Executo2 would be 


Leaſe waiting on Nom, Allo that this Term he 1 declared, that where a 
the Inkeritance, Leaſe fo? years is to wait on the Inheritance; That it 
if aſſets, Cc. (hall be Aﬀets as to Debts as well where the Intereſt of 
Aſſets, the Leaſe is in the hands of a Stranger, and not in the 
1/11. Hardre: Owner of the Inheritance, as when it is in the Ceſtuy qui 
Rep. accord. by truſt, of the Inheritance, and the Intereſt of the Inbert- 
Hale in Sir tance in a ſtrange Truſte. 

George Sands 

Caſe. Nota, Contrary to kozmer Belolutions. 


Lord 


» 
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Lord Ranelagh contra Thornhill, » 7 Nov. 1683. 


| Al of Review to reverſe a Decrck fo2 Money on ac- fatereſt 
. count by the Maſter, whoſe Repozt was decr&d : 
The Erroꝛ alledged was, that the Maſter had allowed Inte⸗ 

reſt upon Intereſt, koꝛ having made a total of divers Sums 

pald by Thornhill, and Intereſt foz them. The Maſter then 
added other Sums after paid, and then caſt up the fozmer 


total, which was compounded of Intereſt and Pzincipal, 


-and in the latter allows Jntereſt fo2 the firſt total, &c. and 
the Lozd Ranelagh being ſummoned to attend, .refuſed oz 
negleded, and moved to be heard; but becauſe not pꝛoper 
to be moved after a Decr&, not allowed by Motion, but 

now directed to be examined and regified as to that point, 
but the reſt of the Decrte to ſtand, 55 


Ha rding; and others, contra Marſh, Langley and 
others. 19 Nov. 1683. | 


N Commiſſion againſt Peacock a Bankrupt, ſued out Bankrupt after 
R by the Plaintiffs: A Diſtribution was made of Diltribution and 
370 1. to the Plaintiffs; after the Plaintiffs in tio C gute, other 
Suits at Law poſecuted by them, were non-ſuited in one, Oe i dat 
and a Uerdic againſt them. Which Suits were to have mug not diſturb 
recovered 600 |. part of the Bankrupt's Eſtate, and then the former Di- 


they erhibited a Bill in Chancery, and there were dilmitt, ſtribution. 


- becauſe, Bankrupt o2 not, was only triable at Law; then 


they ſued at Law, and had Judgment, and alſo Execution 
fo2 6001. Then Langley a Creditoz pzays to be admitted 
in, and tenders Charges of the Commiſſion, and that he 
map be admitted to partake in ſo much of the 600 l. and 
other Eſtate, ultra and beyond what was already diſtribu⸗ 
ted. The Commiſſioners admit him, and call the Plain- 
tiffs to account; which they refuſing to do, the Commiſſio- 
ners ſue the Plaintiffs on a Covenant which the Plaintiffs 
had given to the Commiſſtoners, as ts uſual. 


Che Plaintiffs now ſued to be relieved againſt the Cove. 
nant on two Reaſons: 
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Firſt, That after the four Months elapſed and Diltriby- 
tlon, no Creditoꝛ can come in. 
Secondly, They had ſpent in the Suits 900 I. 


The Cauſe was now heard: The Defendants Councel 
argues, that it was true that Langley could not come in 
to diſturb the firſt Diſtribution, but might come in fo2 the 
reſidue ot which no diſtribution was made; fo? fn that the 
firſt Creditozs had no moze Jutereſt than the Defendant, 
and there are no negative woꝛds in 21 Jac. which makes the 


reſtraint: But as to what is diſtributed by the pꝛecedent 


Law, 13 Eliz. All Creditoꝛs, whether they ſue out the Com- 
miſſion oꝛ no, might at any time come into the Commit: ' 
ſion ; fo2 by that Statute each Creditoꝛ is to have his Pꝛo⸗ 
potion, pro rata, out of the Bankrupts Eſtate, which made 
the Execution of the Statute in point of Diſtribution, un- 
eaſp and difficult, becauſe it was hard to find out all the 
Creditoꝛs: And on the other hand, it was too great a 
Power in the Commiſſioners by that Law; becauſe the 
Commiſſioners might have the next day after the Com- 


miſſion, 02 as ſoon as they pleaſed, ſell and diſpoſe of the 


whole Eſtate : To obviate which, 2x Jac. gives remedy, 

and the wozds in that Statute, (befoze Diſtribution ) 

— not be underſtood of the Eſtate that is not diſtrt- 
ted. 

As J was about to argue that point further, (it having 
been alledged at the Bar that Langley's demand was 
vain) fo2 nothing could come to him ik he contributed to 
the Charge the Plaintiffs had been at; fo2 the Eſtate to 


come in, viz, the reſidue, would not be beneficial to him, 


6001. only is tecovered, out of which 300 1. and 170 l. be⸗ 


ing deduced, 1301]. remained; and ik their Charges in Re⸗ 1 


covery were allowed, nothing would remain. 
But My. Keck, of Councel with the Plaintiffs, acknow. 
ledged the Defendant was to come into the Commiſſion 
paying the Charge. 
The Low Keeper referred the Account of the Charges 
to be ſpecially repanted by the Maſter; ko Langley inſiſted 
that he had bozn 200 1. in charge with the Plaintiffs, and 
ts to be but at charge of the Commiſſion, not of the Suit; 


fo2 the Recovery is to their own uſe, viz. the 470 1. not of 
Unneceſſary Suits, where alſo they failed, Eg 


Lampen 
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Lampen contra Clowbery. 19 Nov. 1683. 


W Illiam Clowbery by his Till gave 20001. to the Device. 


Defendant ; Item to the Daughter of the ſaid O. 
Cloyybery when the ſhall attain her Age of 21 years; oz be 
married, which ſhall firſt happen, the Sum of 500 1. to be 
paid her, with Intereſt. The Teſtatoz died, the Daugh⸗ 
ter Legatie, died under age, unmarried. O. Clowbery her 


Father, her Adminiſtratoz, ſued and had a Decree ca) the 


500 l. and Jntereſt thereof, to be accounted from the death 


of the Teſtato2 and Lampen (againſt whom the Decree 


was) being Erecutoz, &c. bzings a Bill of Review. 

There on debate, the Difference was allowed by the 
Loꝛd Keeper, betwien a Devile of 5001. to one to be paid 
at her age of twenty one, o2 married, there it is due, tho 
| the died befoze twenty one; and where 500 1. is n if, 
02 when ſhe comes to twenty one. 


. The point being a mer point in Law, was long de- 


My. Solicitor argued, that becauſe Interelt is to be paid, 
therefoze the Peincipal muſt be due; and ſaid that the 
wows tranſpoſed are 500 l. with Intereſt, to be paid at 
twenty one, had made it plain, and the Jntereſt muſt be 
intended fo2 maintenance of the Child in the Interim. 

E contra it was ſaid, that this is contrary to the woꝛds, 

which cannot bear that ſenſe without Uiolence 3 and 500 1: 
and the Intereſt, are by the Mill to be paid at twenty one, 
02 Marriage, not befoze twenty one, &c. And he meant it, 
that the Intereſt computed, viz. from his death, ſhould be 


paid fo2 her Poztion 3 and this is beſt ſutable, and ſtands 


with the wozds and is rational; Mantira, &c. 1. 6, c. 14. 
In Teſtamentis ratio tacita non debet conſiderari, ſed verba 


ſolum ſpectari debent. Multa poſſunt movere mentem Teſta- 
toris quæ nos latent. Ideo, per divinationem mentis durum 


eſt a verbis recedere. 


The Loꝛd Keeper once pronounced a Reverſal of the 
Decree ; but being much peſt, that the intention of the 


Teſtatoꝛ would be clear in the Þ2oofs, he declared he would 


luſpend the Decree, and hear their Pzoofs, 
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Mortga ge. 


Leaſe. 
Heir. | 
Executor. 


Purchaſer not 
hurt in Chan- 
cery. 


Bankrupt. 
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----= contra Langton. 24 Nov. 1683. 
A Ary ----- lent 7001. and took a MWottage of Land 
called Siſon, fo2 a thouſand years, in the name of 
her Bꝛother, and afterwards did purchaſe the Jnheritance 
in the name of a third Perſon, and the Leaſe was alligned 


to her; fhe died Inteſtate, and her Mother took Admini⸗ 


ſtration: The queſtion was touching the benefit of this 
Leaſe; the Peirs to her (her Siſters) clatmed as Heirs 
againſt the Adminiſtratrir. is” 

A Difference was taken at the Bar, viz. that ik Mary 
had been firſt Purchaler of the Fee, and after purchaſed a 
Leaſe, it ſhould wait on the Jnheritance, and the Admini- 
ſtratoꝛ 02 Erxecutoz ſhould not have oz keep it againſt the 
Þeir ; but here the Leaſe was firſt in her. : 

Lozd Keeper. There is no difference in Reaſon, and 
therefoze dilmiſt the Plaintiff as to this point; and that 
the Heirs were to have the Leaſe to attend the Inheri⸗ 
tance, Ez <A | 


1 


Ortman became Bankrupt, the Commiſſioners affign 

his Eſtate, whereof the Plaintiff made title to ſome 
Goods, and exhibits his Bill againſt the Defendant to dil⸗ 
cover the Goods, and their value, and what and how much 
he paid fo2 them, becauſe as the Plaintiff charges, they 
came to the Defenvant's Poſleſſion after the Bankrupt 
broke: The Defendant ſets foxth, that what Goods did 


eber come to his hands, he bought of Portman bona fide, 


fo2 a full and valuable Conſideration, noꝛ did not know, 
noꝛ had any notice that at the time of buying until the now | 
Bill, was a Bankrupt, 02 of any account of his Bankrupcy, 


and pleads this matter againſt any diſcovery. 


After long debate the Lozd Keeper ſeemed to incline, 
that the Defendant being a Purchaſer without notice, 
ſhould not be prejudiced by this Court: But on the other 
hand, if the Sale were at ertream under value, as fo2 
5 S. 02 the like, then ſuch a general Plea ſhall not ſtand; 
fo} then the Plaintiſf ſhould be diſablev to diſpꝛove, and 

| any 


—— 
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any Man in the ine Cale ſhould de protected; therefore let 
the Defendant let fo2th what the Goods were, oz what he 
paid foꝛ them. 


But the Defendant's Councel objected, that would de⸗ 
ſtroy and prejudice che Purchaler, though he paid the full 
value; fo? if He fſcovers what he paid, the Commiſſioners 
will aſſign the Money, oz if he diſcover the Goods, the 
Commiſſioners will aſſign them; and ſo the Court ſhall 
be inſtrumental to wound the Purchaſer. Ik the Plaintiff 
Lan help himſelf at Law by the aid of the Statute, he Defendant to 
map, and the Court will not hinder him, but not aid anſwer, but 
him here: The difficulty to avoid this Milchiek, on either Plaintiff not to 
tide held long diſcourſe, and at laſt ended, that the Defen- — 
dant ſhould anſwer what and how much he pald; ſo as the n 
Plaintiff vid conſent to take no advantage of the diſcovery, 4 
but here in this Court, and not at Law: Thich the Plain⸗ 
tiff conſented unto by his Councel, and was to ſubſcribe 
his Conſent, with the Regiſter, and then the Defendant 


Osborne contra Chapman. 


ÞE Defendant, as Guardian to the Plaintiffs 
. Mike an Inkant, had managed her Eſtate 3 and 
on the Treaty of the Plaintiff ko: the Marriage with 
the like, deſired Account, which was given him: 
 Whereon he and his Councel adviſed thzee oz four days, 
and then 800 l. was found due to the Mike, which 
the Defendant by thzee ſeveral Bonds ſecured to the 
Plaintiff 3 and the Plaintiff gave a. Bond in 1400 l. 
to the Defendant to releaſe all Accounts to him, after 
the Marriage which was had, and the Dekendant paid 
the 800 l. accozding ta the Bonds; but the Plaintiff 
gave no Releaſe, but now ſued to have an Account, 
and reltef againſt the Bond: But the Defendant in- 
ſiſted that his Agreement to make Releaſe pzoved by 
the Bond given by him, and by his acceptance of the 
Monep ſecured by thꝛee Bonds; after the Marriage was. 
had he now ought not to have Account. 


Low 
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L Low Keeper. Pe accepted of no Money but of what 
was due to him; and the Account was made befoze 
Marriage when he had no Title, and there is no Releale 

made as there was in the like Caſe by Baſſet, which 
bound Baſſet, and the Plaintiff greatly favoured in the 
Accounts, and the Marriage was but one year ſince, 
_ the Plaintiffs purſuit is frech; therefoze anſwer the 
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Bonham contra ; Newcombe & Dx. 25 Ja- 
nuary 1683. 


A E kozmer Decte, ut ſupra, f. ol. pronounced 

| to be reverſt by the Lom Keeper North on Pꝛe⸗ 

cedents cited and long debaten: But ower to 

ſpend, &c. and he would hear the Cauſe ab ori- 

gine: pe diſliked alſo the Entry of the Decree, viz. rect- 

ting the Bill and Anſwer; and reading the Pꝛoots, and 

hearing Councel, decreed it a Moꝛtgage; and therefoze 

not ſtating the Point of Fai, viz. that it appeared thus oz 

thus, &c. And (9 he did lately in the Cale of the Counteſs 
ok Angleſ ey. 


HFobert contra Hobert. 26 January. 


T 5 E Suit was to avoid a Centeponce by Fine and Fraud. 
Deed to lead the Uſes of the Fine Twenty the Releaſe. 


years ſince, on ſuppoſition of Fraud, purchafing the Fix of 
the Land fo2 11 J. wozth 60 1. per Annum; the Plaintiff ig · 
nozant of the value, but the Defendant well appꝛiſed there- 
of; and the Plaintiff ignozant alſo of his Title, which he 
_ to the notice of after the Fine. The Bill was dil 
miſt. 15 
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Dower. 
Judgment. 
Equality. 


London. 
Orphans. 


The Low Keeper declared that if one will (cal a Releaſe 
o2 other Aſſurance, to one in Poſleſſion, fo2 never ſo un- 


£qual Conſideration, it ſhall not be relieved, becauſe of a 
new Title diſcovered, unleſs there be ſome 3 Fraud; 
as if A. having title, and B. in Poſſeſſion; B. conveys the 


Land to A. in truſt fo; B. and then gets A. to conbey the 
Land to him as in Execution of the Truſt, whereby A. ex 


tinguiſheth his Title, &c. 


N Holby contra Holby. 


ÞE Defendant recovered Dower againſt the Plain⸗ 
till an Inkant; one appeared fo2 the Plaintiſt, then 


' Tenant, as her Guardian, being her G2zandfather, but Fa⸗ 


ther to the Defendant, then Oemandant in the Turit of 
Dower, and ſuffered Judgment, fo? he could do no other; 


but the Dower was unequally ſet out by the Sheriff, but 


the Sheriff not culpable of any Fraud: But great Inequa- 


lity appearing; 


The Loꝛd Keeper declared, that the Plaintiff ought to be 


therein relieved. 


UWhereupon a Pyopoſition was made by the Plaintiffs 


Councel, that either the Plaintiff ſhould ſet out the whole 
in thee ſeveral parts, and the Defendant chooſe one part 


fo2 Her third, oz if the Damen would ſet them out, and 
they Lyon two. 


Rich contra Rich. 


12 debate, agrerd by the Councel, and not denied by 
the Court, that a Leaſe fo2 years waiting on the In⸗ 
heritance of a Citizen, ſhall not be reckoned as a Chattel, 


to be divided among Childꝛen by the Cuſtom. | 


2dly. It was certified by the Reco2der, that if a Citizen 
cones to a Child Inheritance, tho it be expreſſed fo; ad- 
vancement, it bars no Child's part; but ſuch Child may 
come in fo2 a ſhare,&c. with the ref. 

3dly. It was debated, whether if a Citizen marry a 


.Daughter, and give Boney with her, and ſhe deſire to 
come in koz a ſhare, whether ſhe ſhall be admitted ik the 
Father do not fn waiting declare her advanced; and the 


Sum, as in Inds Law temp. E. 6. 0} whether the (hall not 
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Low Keeper. J regard no By-Law in the Caſe, 
Churchill. The. Pꝛecedents are many, that unleſs the 
Father do declare her unadvanced, ſhe ſhall come in: We 
ground not on any By⸗Law, but the Cuſtom, which pꝛe⸗ 
lumes in ſuch Cale a full Advancement, unleſs the contrary 
appear. SDS PN So be | 


Anonymus. February 1683. 


Bill was exhibited 'fo2 diſcovery 3 the Defendant Plea. 
5 pleaded, that he was a Purchaſer fo2 valuable Con- Notice. 
ſideration, viz. ſo much, &c. and that he had no notice of Purchaſer. 
the Plaintiffs Title, &c. | E 
Ruled by Loꝛd North, that the Plea as to not having 
notice by way of Plea, was not good ; but it ought ta 
have ben as to the notice by wap of Anſwer, and not by 
wap of Plea, on debate; but yet that the Defendant be- 
ing a Purchaſer, ſhould not lofe by the Fozmaltity of Plea- 
ding the benefit of his Plea if he ſhould anſwer the whole 
Plea 3 fo? if he ſhould anſwer to the time of his Purchaſe, 
which poſſibly was in facto, after the Plaintiffs Purchaſe, 
(they were indeed both of. them Moꝛtgagees) then the 
Plaintiff might wound him at Law; he ſhould put in a 
new Plea, and put in the Point of notice by way of Anſwer, 
02 to that effeax was the Oꝛder. 


Broad contra Broad. 
\ Bill of Review on the Decr& was bꝛought to hear- Devizes. 
ing the 22d of Feb. 1683. and the Decree was read Formof entring. 
and Objections made agatnſt it. A Decree. 


iſt. That the Decrte was founded on a Truſt, ariſing 
on an Agreement by the Pusband ; but the Decree men. 
tioned no ſuch Agreement, but recites it in recital of the 
Plaintiffs Bill, and then pꝛoceeds to recite the Anſwer, and 
then p2oceeds to the Decree on this manner: Thereupon 
and reading the Pꝛoofs, the Court decre&d the Truſt and 
Redemption, but doth not ſay that ſuch Agreement was 
p2oved : Therefoze the Plaintiffs Councel inſiſted, that the 
Decree was made on the Bill and Anſwer. 
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My. Solicitor and others ſaid that it was the Courſe, and 
a hundzed Decrees were ſo; and when it is ſaid on reading 
the Pꝛoofs, it is decreed, it is intended that the Matters 
put in iſſue are p2oved. | 
But e contra it was laid, that a Decree ought to be 


grounded on Fact, ex facto jus oritur, and elſe by the Clerks 
Courſe the Defendants ſhould be bar'd of a Review in all 


caſes 3 fo2 the Plaintiff in Bill of Review cannot alledge 
Matter of Fact contrary to what is ſtated in the Decree to 


be pzoved; and it may be many Iſflues are joined in the Bill 
and Anſwer ; if this courſe ſhould hold, all muſt be admitted, 


and no Man can truly know on what fac oz caſe the Decree 
was made, noꝛ any Appeal brought. 

The Loꝛd North declared accodingly, and was clear of 
opinion, that it was not enough to ſay (on reading the 
Pꝛoofs) it is decreed, but on reading the Pꝛooks, it ap: 
peared thus and thus, and therefoze decreed, &c. And on this 


realon ſaid, that he took no notice of the Agreement ; but 
pet affirmed the Decree, becauſe when the Mike joined in 


the Fine, ſur conceſſit, of her Jointure, in oꝛder to a Wozt- 
age 02 Security, it was not an abſolute departing with her 
ntereſt ; but there reſulted a Truſt fo her when the Secu⸗ 
rity oꝛ Woxtgage is pald, to have her Eſtate again, as if it 
__ been a Moꝛtgage on conditton, and the Money paid at 
t 6 . : þ | = 
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Anonymus. 


Non-appearance was iſſued againſt the Lozd Mohun, Fa an Infant 
an Jnfant of Seven years : Several ill and beg ⸗ Lord for not 
gar Fellows as Sequeſtratozs, by colour thereof PPearing. 
received the Rents of the Loꝛd Angleſey, and certified the 

demand of payment of others; A. B. C. &c. Tenants, who 
refuſed to pay their Rents 3 whereupon an Jnjunaton ll 


ſued againſt A. B. C. &c. to pay their Rents to the Se⸗ Scqueſirators te - 


queſtratozs, and ſome Tenants were impaiſoned, of which <cive Rent. 
he complained, and ſaid, the Lozd Angleſey pyefent fn 
Court, the Tenants dwelt in Cornwall, and it were hard 
they ſhould be forced to come to London. At laſt the Loꝛd 

Angleſey offered to appear fo2 them ; and if ſo, and the 
Contempt in the Tenants did not appear, Coſt to be a- 


Nota, The Pꝛocels of Jnjunction was not againſt 
Tenants of the Low Mohun, but A. B. C. &c. by 


' V2 Sir 


2 TR John Churchill ſhewed that a Sequeſtration fo Sequeſtration a- | 
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but by one, yet ht not by Hatton. 
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Infant ſent for Sir John Churchill laid a Meſſenger of the Court ſhould 

into Court. he ſent to bing in the Jnfant, and when he comes in, the 
Court ſhall oz may aſſign one of the Six Clerks as a Guar- 
dfan to appear and anſwer, &c. 5 


Lom Keeper. How will that look in the Lozds Þoule, 
that an Infant Peer ſhall put the defence of all his Eſtate 
in a Six Clerk, who knows nothing, aud cannot be in⸗ 

koꝛzmed by the Inkant of his Eſtate, &c. At Common Law 
the Parol was to demur, and the Inkant is not bound to 
anſwer till full age: And Execution of a Judgment fo? 
debt againſt the Anceſto2 cannot be againſt the Jnfant 
Deir 3 and by Ac of Parliament the Execution of a Sta- 
tute is not againſt an Infant, fo2 the Regiſter, Parlia- 

ment and Common Law gave no Execution againſt an 
Infant Heir, altho' the debt were clear and indiſputable, 
viz. Judgment, oz by Statute. 


Pet e contra is done in Chancery. 


Hatton contra Gray. 14 June 1684. 


Agreement by "'Y Atton ſold Houſes to Gray faz 2000 l. Note wag 
Note tho'ligned L made by Hatton of the Agtiement. ſigned by Gray 


good. 25 
Mz. Solicitor. The Note binds not him who ſigned it 
nat, fo2 the Statute of Frauds and Perjuries, &c. and 
therefoze in Equity cannot bind the other Party, fo2 both 
muſt be bound, 02 neither of them in Equity. . 


5 But decried contrary. 


Anonymus. 1684. 


Mortgagor bor- Dutgago? bozrows moze Yanep of the Yortgage, 
rows more Mo- | and gives Bond koz it; the Þeir of the Moztgagoꝛ 
ney by Bond, the ſhall not redeem without alſo paying the debt by Bond, if 


Hcir ſhall not re- | | 
ee de — Poztgago2 bound himſelf and bis Þeirs in the 


paying Mt. 


1 —— 
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Eaſt- India Company conta Interlopers, 
| 29 June 1685. 
: 1 Eaſt-· India Company had a Uerdid againſt Inter- 
1 lopers, who in bꝛeach of the Charter traded; but the Injunction to 
Companp not being otherwiſe able to diſcover the Particu- — Merchant 
lars of the Commodities, &c. and Damages, erhibited a 
Will of Diſcovery: To which the Defendants gave tnſuf- 
ficient Anſwers, and ſo repozted by the Maſter; and the 
Plaintiffs title being found good at Law, and that their 
Patents were good in Law to exclude others from trading 
into thoſe parts, they now pꝛayed an Jnjuncion againſt the 
Defendants, to ſtop certain Ships which the Defendants 
were ſetting fo2th to thoſe parts, to trade in further bzeach | 
of the Patents: And ſo the like was done fo2merlpy in Caſe Ye 
of the Pyinters kor Jmpoxting Bibles, 4 app 
|  Lopd Keeper. The Cale is of a great Conſequence z if". 
it be to ſtop Actions on inſuffictent Anſwers, but to fozbtd oy or | 
plowing oz trading, 02 the like, J cannot, but will adviſe. n 


Bond & Ux. Adminiſtratrix of Elizabeth, Daughter 
of Mary the former Wife of Thomas Brown. 


The Cale. 


Ohn Brown, the Gzeat G2andfather of Elizabeth, John her Portion given to 
Gzandfather, and Thomas her Father: Thomas was be pai at 21,or 
ſeiſed of the Lands, &c. in queſtion; and they all by Fine 5, ">, 
and Recovery ſetled the Lands in queſtion to the uſe of giech her 3 
Thomas fo2 life; the Remainder to Mary fo? lite foz her niſtratrix ſueth. 
Jointnre, Remainder ta Stultord and other Defendants, fo2 
99 years, the Remainder to the Jſſue Male of Thomas in 
tall, Remainder to George Brown in tail, &c. The Settle- 
ment was in conſideration of Marriage of Thomas with 
Mary the Plaintiff, and 2000 l. Poztton. George Brown, 
on whom the Remainder was letled, was a remote Kinl. 
man viz. Son of George the Son of John, Father of Thomas: 
The Marriage took effec, and the Poꝛtion paid. : 
The Term was by the lame Died, which declared the uſes; 
declared to be to raiſe out of the Pꝛemiſſes 2000 1: fo? the 
Daughter and Daughters of Thomas by Mary, - mw 
, G A enaute 
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tenances yearlp not exceeding 20 l. per Annum, if one 


2 


Daunhter 20001. and if any Daughter died, the Survivoꝛzs 
62 Survivo?, tf moze Daughters than one, to have the part 
of the Daughters dping: viz. Ik Thomas die without Jſſue 
Male, 02 having ſuch Iſſue Male by Mary, if ſuch Iſſue ſhould 


die in minozity 02 unmarried, the Truſtees ſhould out of the 


Pꝛemiſſes raiſe and levy 2000 J. fo; the Poztion and Pox- 
tions of ſuch daughter and daughters, together with a com- 
petent yearly Maintenance fo2 every (ſuch daughter and 
daughters, not exceeding 20 l. per Annum, and the 2000 l. 
to be paid at 21 years 02 Marriage, which ſhould firſt hap⸗ 
pen, Proviſo, if the ſatd Thomas Brown in his life time, 02 
any to whom the immediate Remainder, &c. ſhould apper- 
tain, ſhould within 12 months next after the death of the 
ſaid Thomas Brown, without Iſſue Male by the ſaid Mary, 


either pay 02 ſecure the ſame, and the ſaid Maintenance to 


the liking of the lald Truſts, then the laid Term to ceale, 
Thomas died, having a Son, who died without Iſſue; Eli- 
zabeth his Siſter then living, and many years after, till ſhe 
was 19 years old, and then died: Mary the Mother took Ad: 
miniſtration to Elizabeth, and the Bill was to have the 
2000 l. and the 201. fo2 ſo many years as Elizabeth lived, fo2 


_ George in Remainder had entred and received the Pꝛolits, 


but not paid the 201. noꝛ maintained Elizabeth. 


The Loꝛd Keeper decreed fo? the Plaintiff as to the Dain- 
tenance, notwithſtanding that her Gzandfather John had by 
his Till given the (aid Elizabeth 2000 l. fo as ſhe needed not 


Maintenance; but as to the 2000 J. dilmiſt the Bill. 


DE 


. DE 
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Whitmore contra Lord Craven, & al. 
1 December 1685. 


Illiam Whitmore having Iſſue only one win. 


Son, made his Mill in writing, and Executor. 
thereby deviſes ſeveral Legacies; and 
| 7 atter wills in this manner, viz. 


The Surpluſage of my Perſonal Eſtate, my Debts, Lega- 
cies, and Funeral Charges being paid and ſatisfied, I give 
unto the Right Honourable TUilitam Earl of Craven, for 
the uſe of my only Son William Thitmoze, and his Heirs 
lawfully deſcended from his Body ; and for the uſe of the 
Iſſue Male and Iſſue Female, deſcended from the Body of 
my Siſters Elizabeth Weld deceaſed, Margaret Aymiſh 
and Ann Robinſon; in caſe that my only Son TTitiliam 
Uihitmoze ſhould deceaſe in his minority without having 
Iſſue lawfully deſcended from his Body, I nominate and 
appoint my only Son TUilliam Whitmoze Executor of my 
laſt Will and Teſtament; I nominate and appoint the Right 
Honourable (Uilliam Earl of Craven, during the minority 
of my only Son Milliam Tahitmore, Executor of my laſt 
Will and Teſtament. And commends and commits the 

| e and Tuition of his Son to the Care of the ſaid 
Zarl. | | 
ES In 
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In the year 1678. the Teſtato? died, his Son being 
then about the age of 13 years. The Earl of Craven 
p20ved the Mill and paid the Legacies ; and the reſidue of 
his Perſonal Eſtate conſiſted fo2 the moſt part in Cattel, 
Houſhold Goods, Plate, Jewels, Arrears of Rent, and 
Debts upon Bond; the Pontgages being not conlidera- 
ble. | 
7 William Whitmore the Son is lately dead without Iſſue, 
being above the Age of 18 years, and under the Age of 19, 
wo had never taken upon him the Executozſhip to his 
ather. | 
a That William Whitmore the Son a little befoꝛe his death, | 
made his Mill in witting, and thereby deviſed to his Wife 
all his Eſtate, real and perſonal, and what elle be could give 
. her, and makes her Executrir. 
"0 The Midow ſues fo2 the Eſtate and Surpluſage ; the 
1 Siſters Childꝛen exhibit a Crols Pill koꝛ it: Dec. 1685 
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both were heard. 
The Queſtions were two: 
Term. 1ſt. TUhether the Devile of the Surplus to the uſe of the 
Remainder. Childzen in caſe that William the Son did take effec, is goon 
Heviſe. in Law? Becauſe it is to them in caſe William die without 


Heirs of his Body during his minozity; fo2 the Defendant 
pꝛetended that though a Term 02 a Chattel given to one, 

and the Defrs of his Body; and ik he die without Þeirs ol 
his Body, yet when it is ſo given on a Contingency to hap- 
pen in a ſhoꝛt time, and which is to happen at fartheſt on the 
death of one perſon, it is good that the Intention of the 
Mill map be perfoumed ; and Maſlingbord's Caſe and that 

of the Duke of Norfolk cited. But e contra it was ſaid, 

That though that may be true in caſe of a Chattel real, it 
cannot be in caſe of Money, oꝛ perſonal Chattels, which 

once veſted. (as here in William the Son) can never be 
deveſted, never any (uch Pꝛecedent was, oz can be; the 
Inconventience would be great, and in the caſe of Term oz 
Chattel real, it was longere it was allowed, and the ule of 
money is the money it ſelk. | 
2dly. Fo? the Plaintiff, that if it be a good Devile, pet 
the Contingency never happened; foz William muſt die du⸗ 
ring his minozity, oz elle the Defendant can have nothing, 

At what age an und minozity is not 21, but 17 in caſe of Executozlhip ; and 
"þ Infantthall be an minoꝛity in the firſt part ofthe Titi ts of the fame Senle as 
1 Executor. the poro minouty is in the latter part 3 the ſame word 10 
. ' Ig 
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the he ſame cu is of the came Senſe ; and the rather be: 
cauſe the Executoꝛſhip of the Loꝛd Craven being but during 
the minozity of William, the Executoz ceaſeth when Wil- 
liam comes out of his minoztty as Executo 3 William is 
firſt named Executoz, and then the Lozd Craven is made 
Exetutoꝛ during the minozity of William; that is, while he 
comes to be of 17 years of age, and then the Loꝛd Craven 
hath no moze to do. William can ſell, allen, (yea) and de- 
vile his own Eſtate by TUill ; the Lozd Craven g Intereſt of 
Executoꝛſhip cea let. 


The Lozd Chancellor dectied accopingly; and put the 


Caſe as if the Clauſe of Erecutozſhip had been in the firſt 
place, and Low Craven named Erecuto2 during the mino- 

rity of William; and then if William die during his minozity, 
the reſidue to the Childzen, it were without queſtion, and the 
Pꝛoperty at 17 veſted in William, and cannot be diveſted ; 
and laid that ik the Caſe had been of (mall value, it had in- 
dured no debate, but now ſx Councet of each ſive . 


(ſpoken. 


Intereſt, 


Mortgage. 
Loſs. 
Notice 


Term. Sand. Hill. 
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| Newdigate e contra J ohnſon, 


HE Plea of an Account of an Oyhan's Eftate 
befoze the Aldermen of London, was diſallowed, 
and a Surcharge allowed to 'be made thereon 
by the Low Chancellor; who ſaid when he was 


' Recopwer of London, he obſerved well the manner of their 


taking ſuch Accounts: Me alſo decried that the Erecutoz 
pay Intereſt at 6 1. per Cent. fo; the Money he had not 
paid into the Chamber till he paid it in, though the Cham. 


ber uſually takes but 5 1. per Cent. 


| Greſwold contra Marſham. Eodem die, 


Tone was due to Marſham 4000 1. upon a Mortgage 
made to him of Lands: The Moztgago? after the 


Ponꝛtgage, acknowledged thꝛee Judgments to other Per⸗ 
ſons fo2 other Monies due; two of thoſe Perſons to whom 


the Judgments were given, gave notice to Mz. Marſham 
of their Judgments, and deſired him to accept of his Mo; 
ney that was due upon the Yoztgage, which they ſaid they 


were ready to pay him, and defired him to appoint a time 
when, and thep would pay him his Boney within a Fozt- 


night, to the intent that bis Poxtgage being let alive they 5 
might 
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might take Execution on their Judgments, but pꝛobed not 


any money actually tendered : But afterwards Marſham 
_ erhibited a Bill againſt the Boztgagoz, and had a Decree 
to fote-clole him of Redemption; and afterwards took a 


further abſolute Convepance. from the Po2tgagoz,. fo2 a 


. conſiderable Sum of money; and now the two Creditozs 
had a Decree againſt Marſham to pay them their money; 


but Powel the third Credito2 had no relfef, becauſe he gave 


no notice in time of his Judgment. 
Comyns contra Comyns. Eodem die. 


The Caſe was: 


\Everal Legatees by cut, of Sums of money in Nu- Log. 


mero, others in Specie; the Eſtate would not pay all, Legacies. 
the Queſtion was, TUhether the Loſs ſhould fall only on Contribution. 


the Legatees in Numero, o2 whether the Spectfick Legat 


ſhould contribute pzopoztiona 


bl 
The Loꝛd Chancellor was 4 rongly of opinion they ought 


to contribute; fo2 he ſaid that the Intention of the Teſtato? 


was as much that one ſhould have all the money, as the 
other ſhould have the whole Specifick Legacy; and put 
the caſe, ſuppoſe thꝛee ſpecifick Legacies be one Hoſe, &c. 
and there is not ſufficient to diſcharge them all by reaſon of 
debts, what ſhall be done there ? 

E contra. Jt was objected that the Practice of the Civil 
Law, and of this Court, had been otherwiſe, 

Chancellor. See Pꝛecedents. 


Quære, In caſe there be three Legatees, each to have a 
- Hoſe, but particularly A. the Black Hoſe, &c. and ſo ta 
the reſt, and the debts ſo diminiſh the Eſtate that the Dot 
les cannot be delivered. 


Qusære, If there be not a Difference in ſuch caſe, if the 
Legacies were particular, viz. the Black Poꝛſe to A. the 
Uibite to B. &c. 
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Bodmin contra Vandebenden. 


DE Cauſe came again to be heard befoze the Loꝛd 
Chancellor, and after long debate decreed fo2 the 
Plaintiff, againſt the Leaſe fo: pears and an old Statute, 
which Vandebenden had bought in: Fo2 the Lozd Chan- 
cellor ſaid he could not imagine why a Jointreſs ſhould 
be relieved againſt ſuch a Leaſe, and not the Tlidow who 
hath Dower; the Jointreſs comes in by Contrac and 
Act of the Party; the Dower is by Act of Law grounded 
on Marriage, the Act of both Parties: The lite in that 


Cale is by Law moze favoured than the Heir, and the 


Peir ſhould be relieved; as if a Leaſe be made in truſt 


to pay debts, the Leſloz dieth, the Þeir paying the debts 


ſhall be relieved againſt the Leaſe, and ſet it aſtde 3 and 
why not the Mike ? J can (ee no reaſon fo2 it: And Van- 
debenden could not but have notice that the Loꝛd Bod- 
min was married, when alſo Vandebenden had a Statute 
of x0000 l. from the Lozd Bodmin ; But the Defeazance 


thereof appeared not. : 


Some of the Councel inſiſted on it as a ſtrong Pꝛook, 
that Vandebenden had Abatement in reſpec of the Plain⸗ 
tiffs poſſibility of Title; Others inliſked that a Leaſe 
being created by the lame Settlement, by which the In⸗ 


beritance was ſettled only on a particular Purpoſe, and 


then to wait on the Inheritance, ſhall be never applied to 
other purpoſe in Equity, but is as a Non ens: Others 
pꝛeſſed, that the Mike fo2 her Dower is in Law in the 
Per, by her Husband, and ſhall be intituled to clear all 
Incumbzances, as well, and moze than the husband. 


Nota, The Mike had not Dower executed, fo the 


Judgment in Dower was with a Ceſlet Executio during 
the Term, ne es | Fo 


Dominus 
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Dominus Ward contra Dominum Meath. 
1 March 1685. 


Bil was erhibited in Chancery againſt the Pusband Baron & Feme. 
and Mike fo2 Lands in Ireland: The husband ap: 4 
peared f02 himſelf, but departed without making Anſwer ; Wife anſwer 
upon which Pꝛoceſs continued againſt him to a Serfeant without the 
at Arms, and now, the firſt of March 1685. the Plaintiff Husband. 
pꝛeſt fo2 a Decree againſt the Pusband and TUife pro con- 
feſſo. In the interim pending the Pꝛocels againſt the Þuſf- Proceſs. 
band, the Wife got an Dex to appear and anſwer; and, „„ 
did anſwer, ſetting kozth a Title to her ſelf of the Jnhert- ; 7; api the 
- tance, and therefoze no Decree could be againſt her. The Huband. 
Court decreed the Bill pro confeſſo againſt the Þusband | 
only, that he account fo2 all the Pyofits of the Land re- 
.cefved ſince the Coverture, and the Peofits which ſhall be 
' received during the Coverture, &c. 
Hutchins pro Def. That if it appear upon hearing of 
the TUife, that ſhe hath a Title? 
Keck. Ile cannot pwceed againſt the Wife, fo2 her Wite's Anſwer 


| noAnſwer with · 
— no Anſwer, uy made without the Þusband's 3 ee 1 


Note, By the Dunn in tbis * no Decree can 
ever be bad againſt a Feme Covert fo2 her Inheritance, if 
the Husband will not appear. 


Mz. Solicitor, who was a Councel fo2 the Defendant, 
upon reading of this Repott to him, told me that the De- 
fenvant never did appear; but a Commiſſlon deing taken 
out fo2 the Þusband and Wife to appear, it was taken by 
the Court as if he had appeared, though it was never exe- 
cuted koꝛ him. 


Reſp. Quære, Foz an Effoin, 92 an Oulginat TUrit 
caſt N taken out in i the name of a Party, is no Ex · 
5 tot, C. 


Barker 


— 
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Copyhold. 


Barker contra Turner. 5 March 1685. 
The Caſe. 


A Copyholder to him, and the Þeirs Male of his Body, 
purchaſed the Fee-ſimple to him and his Peirs; and 
afterwards fo2 a valuable Conſideration, viz. 300 1. ſold 
the Land, and conveyed it to the Defendant, who was in 
poſſeſſion divers years. The Coppholder died, leaving 
Iſſue a Son, a ſpecial Uerdict was found at Common 
Law the Queſtfon being, whether the Son hath Right oz 
Now the Loꝛd Chancellor was of opinion fo2 the Pure 
chaſer, and that the Conveyance was good againſt the 
Peir; fo2 the Copphold being ſevered from the Bannoz, 
there is no means to bar it; but by Conveyance at Com. 
mon Law, the Jntail is not within the Statute of Weſtmin- 
{ter the ſecond, 
But the Loꝛd Chancellor took time to adviſe. 


D E 
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Holley contra Weeden. 1686. 


tiff ſeveral Sums, viz. 200 l. and bound him falſe Plea: 


5 T Caſtle, Anno 1657. bojrowed of the Plains Heir pleads « 


and his Peirs by Bond fo2 payment, and died 

ſeiſed of the Lands in Fee; which deſcended 
to his Daughter, and on her death without Jſſue,. to the 
Defenvant Robert, and he entred, the Boney being un⸗ 
paid. The Plaintiff, Mich. the 16th of Car. 2. filed 
a Bill againſt Robert, as Heir, who pleaded riens per 
deſcent, and Uerdia againſt him at Norfolk-Aſſizes; but 
befoze the day in bank Robert died, ſo as the Plaintiff 
could not have Judgment. Robert left Robert an Infant, 
his Son and Heir. 
Then, Trin. 31. Car. 2. the Plaintiff filed an Ouigi⸗ 
nal againſt the Jnfant in the Common Bank; and Mi- 
chaelmas laſt Robert the Jnfant coming of age, the Plain. 
tiff declares againſt him on the two Bonds, who pleaded 
riens per decenſum die Brevis, and Iſſue was joined. 


The Defendant pꝛetends that Robert the Father by bis 
il deviſed the Lands to the Defendant Weeden, &c. L 
little befo2e his death. | 


The 
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Brokage. 


Bond. 


The Plaintiff erhibits his Bill to be relieved J 


the Mill, and p2efſed that he ought to be relieved, fo2 
the Lands were liable in Law to his debt; and the 
Plaintiff while they were fo liable, did do all the Law 
required in ſuing Robert while he was ſeiſed of the Lands 
by Deſcent, and renewing the Suit againſt the Jn- 
fant, and muſt have had Judgment againſt Robert if 
the Aa of Gov, viz. the death of Robert had not pꝛe⸗ 


vented it; and it is not reaſon that a falſe Plea ſhould 


advantage and ptofit - himſelf. Parker and Dee's Cale. 
And if the Suit had abated by other occaſion, yet fn a 
CUrit by Journey's Account, though Robert, had aliened 
the Land on valuable Conſiderations 3 yet the Land 
had been liable, and by the Suit attached, Robert is 
diſabled by dd exccuted, (Feoffment, Fine oz otherwile) 
to diſcharge the Land anp moꝛe by his CUlll, 


The Loꝛd Chancellor dilmiſt the Bill. 


Drury contra ; Hooke. I 16 86, 


Þ E Piaintiff dune a Bond to the N 

condittoned in effect, that if the Plaintiff mar- 

tied A. S. then the Plaintiff to pay a cettain Sum of 
money. 

A. S. was a young Gentlewoman, and had 2000 l. 
Portion 3 and the Plaintiff being about Sixty years 
of Age, and having Seven Childzen, made ule ok the 
Defendant to pꝛocure the Marriage; and he did ft, and 
put the Bond in Sult, the Bill was to be telieved againſt 


the Bond. 


992. Finch and others fo2 the punti pꝛeſt the great 


Inconvenience of ſuch Bzoakage, eſpectally in the cafe 


of young Perſons, and it were prejudicial to the poung 
Woman, | 


Serjeant Rawlinſon and others e contra. we are 
Defendants not Plaintiffs, and the Bond fs good at 
Law; and in the Caſe between Creſſey and Crooke, the 
Court gave no relief in the lame Caſe : TUhich was, 
that the Lady Shipdain, being a | Lich Widow, 8 : 

n 
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in Crooke's Houſe, and Creſſey agreed with Crooke that 


ik he could get him Acceſs to the Lady, he would give 
him a Sum of money if he married her, and gave Bond 
to pay it: The Marriage pꝛoceeded, Crooke put the Bond 
in Dutt: Creſſey ſued 1 * to be relieved, and A 


Lo Chancellor. Great difference of a dow fozty 
five pears ok Age, and a young Maiden that has no 
Friends to adviſe her; and therefore decreed fo? the Plain- 


tiff. 
Such Bonds are of very ill — 
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Attorney General contra Ryder. 12 Octob. 1686 
IX bundꝛed pounds deviſed fo2 Ejeced Pinitters: 


Legatees. 
| ) Firſt, The King had diſpoſal of the Money. 
Secondly, d Legatee where there were many Le- 


gatees, ſued koꝛ his Legacy. 


The Exetutoꝛ lets fozth, that there were divers other 
Legatees, and that there was not ſufficient Aſſets to pap 
all; and therekoze inſiſted, that the other Legatees might 
be Parties, that they might come into the Account and a- 
bate equally, elſe the Erecuto2 ſhould be put to divers ac. 
counts, and the Account with one will not bind the 
reſt. | 
But to that the Lozd Chancellor regarded not. 


| Thirdly, The Executo? ſets foꝛth a Revocation of the 
Till, by which the Legacy was given. 


Will under Pro- Loꝛd Chancellor. The Till is under Probate Eccleſia- 
bate 2 _ ſtical, and J will not try it here : Go to the Eccleſiaſtical 


* Court, and pove it there. 


Burton 
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Burton contra —— 29 October. 


CF NRdered that a Repot made in the Cauſe, be re. Sccoud Report, 


F ferred back, but the Defendant to pay Coſts if 
he changed not the Repozt conſiderably ; but no time 
being p2efired in that Oꝛder fo2 the Maſter to repozt, by a 
ſubſequent Ower the Repozt was to be made by the Third 
ol November. The Maſter was attended ſeveral:times; 

and a few days befoze the Third of November gave a Cer 
' tificate that he was ready to repozt, but by reaſon of its 
Length and Schedules of Particulars, he could not finiſh 
it within the time; and without further O2der koz further 
time, did finiſh his Repozt, which was done kour oz five 
days after the Third of November: The Dꝛaught of which 
Repott the Plaintiff peruſed, and the Repozt was filed: 
The firſt Repoꝛt and the ſecond differed 3700 l. ſo that the 
Repozt was to the advantage of the Defendant 3700 |. &c. 
but the Plaintiff pzoceeded to the hearing of the Cauſe ; 
and the ſecond Repozt being made out of time, viz: - after 
the time elapſed fo2 the making thereof, the ſame was dil⸗ 
allowed, and the firſt Repozt decreed, But if the Defen- 
dant would bꝛing into Court the Ponep firſf repozted, the 
\ ſecond Repozt ſhould be conſidered. And the Plaintiff got 
Coſts taxed to 140 |. 02 thereabouts: And now the Defen- 

vant moved, that he being alſo but a Truſtee, might be dil. 
charged of the Coſts, which were not letled by the Decree, 
but impoſed only as a Penalty in caſe he cated the Plain · 
till to travel in the Repozt without juſt cauſe, which he had 

not done, as appear d by the Repozt, 


The Low Chancellor diſallowed the Motion, and oꝛdered 
the Coſt, unleſs the Defendant would bzing the Money 
firſt repoꝛted into Court, and ſhewed much diſpleaſure a- 
gainſt the Maſter fo2 making and filing the Repozt without 
(Uarrant expeefſing, as if it had not been gain d gratis. 


Aa 2 Lady 


Report made 
out of time, diſ- 
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Parol Agree- 


ment againſt 


Lady Harvey Defendant, at the Suit of Thomas 
Haryey, Executor to John Harvey her late Huſ- 
band. Wo 


The Caſe was, viz. 


pere was a Marriage agreed to be between them; 
che bzought him a great Perſonal Eſtate value 


Truſt by Deed. 30000 1. and the was ſeiſed of Lands of the yearly value ot 


1200 1. 02 moze, and his Land about 800 |. per Annum ; 
and both were agreed to be ſetled fo2 their Lives on them, 


Remainder in tail Male to their Sons, and the Fee-fimple 


of her Lands in default of the Jſſue Male, as ſhe ſhould ap- 


point, &c. and in default of ſuch appointment, to him and 
his Peirs, fo2 that there had been long Love, &c. between 


them. Sir John Coel was indifferent Couneel to dꝛaw up 
the Conveyances; and when John Harvey came to Sit 
John Coel, he then took notice that if the Lady's Land 
ſhould be letled as atozeſaid, then the lame would be ob: 
noxious to Sequeſtration : Foz John Harvey had been in 
Arms fozK.Charles,and at that very time was ſecretly engag- 
ed in a Plot fo2 the King; thereupon he conſulted with Str 
John Coel how to avoid that Miſchief : TUho thereupon ad⸗ 
viled, and dzew up the Settlement with a pzecedent Jnte- 
reſt and Eſtate, fo? years to be in Truſtees 2: In truſt that 
the Truſtees, their Executozs, &c. ſhould diſpoſe of all the 
Rents and Pꝛofits of the Lady's ſaid Land from time to 
time, as ſhe alone ſhould without her HÞusband diſpoſe, and 
to ſuch Perſons as ſhe alone ſhould direct ; and with a Co- 
venant by John Harvey, his Executozs, &c. fo2 perfoz- 


Accowingly it was done, the Marriage took effec, and 
they lived about 20 pears: John Harvey in pꝛeſence of his 
lite made his Till, and acquainted her therewith; where- 
by he gave her all his Jewels, and 20000 l. to be laid out in 
Land, and his Cite to be eſtated therein fo2 her like, and 
gave her other Legactes 3 but made the Platntiff Thomas 
his Executoz, and gave to him the reſidue of all his perſonal 
Eſtate, and died. 5 5 


Some 


— — 
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Some time after his death Differences aroſe between 
the Lady, and Thomas the Executo2 : The matter 
was, viz. i | 
John the husband and his 7Uife living ſo long together, 

he, notwithſtanding the laid Truſt excluding him from the 

Dꝛofits, and his Covenant did conſtantly take all the Pꝛo⸗ 
fits, and diſpoſed of them in Poule keeping, and otherwiſe 
- 8S he pleaſed, and they both made Leaſes to Tenants with: 
out the Truſtees; but now the Lady upon the Covenant 
would have Account and Satisfaction fo2 the Pꝛoſits re- 
cetved by her Þusband from the Plaintiff, who erhibits 


this Bill to be relieved againſt the Covenant, fo2 that the 


Leaſe fo2 pears was made only to pꝛoted the Wife's Eſtate 
againſt the Utolence of thoſe times, and nat to erclude the 
 Husband, but the Sequeſtratozs : And in p2oof hereof, Sic 
John Coel, who was a Maſter in Chancery many years, 
and of a very clear Reputation, did fully depoſe thereto ; 
and the change of the firſt intended Settlement was by the 
appointment only of John Harvey; and though his Teſtt- 


monp was ſingle, the nature of the Cale required Secreſp, 


and the ſubſequent Perception of the Pꝛolits without Com: 
plaint oz Jnterruption by her oꝛ the Truſtees, and Leaſes 
afozeſaid, and the Teſtimony of a Moman that the Lady 
had expzefly affirmed ſhe had not made any ſuch, (but this 
Teſtimony of the Momau was not much inſiſted on by the 
Plaintiffs Councel oz the Court ;) but there were ſome 
other Settlements of Perſonal Eſtate to the like purpoſe 
to have been made, which were never made no? inſiſted on 
to be made; becauſe Cromwell ſhoztly after dying, then 
John Harvey thought himſelf out of the danger. But on 
the contrary, it was very fully and at large inſiſted on, that 
againſt Conveyances by Fine and Deed on conſideration of 
Marriage, and ſo great Poztion, and fetled by Advice of 
Councel, the Court might not relieve againſt a Truſt ex-. 


pꝛeſt in a Deed indented; and how dangeraus fuch a Pye- 


cedent would be, and the ſilence of the Lady not interrup⸗ 
ting 02 complaining of the taking of the Pꝛolits during her 
DHusband's life was not conſiderable, fo2 it may be that ſhe 
was not willing to diſpleaſe him, and ſhe knew her Pul. 
band had a great Eſtate to leave, and hath left ſufficiently 
to ſatisfy her of the Covenant; on which the deliced no- 
thing in this Court, but would take her remedy at Law, 
which ſhe hoped that the Court would not hinder, and not 


let it be in the power of any fingle Perſon of what c_ 
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02 © Reputation ſever he be of, againſt a Settlement by 
Deed, Fine, Conſideration. 

But on this Point chicfly the Court decreed fo2 the 
Plaintiff againſt the Widow, and (o did Sir Harbottle 
Grimſtone do befozez and on re hearing of that Decree it 
was affirmed by the Lozd Finch; and now on a third hear- 

ing confirmed by the Loꝛd Chancellor Jefferies. 
There was another matter moved and inſiſted on, viz: 
Ik in ſuch caſe of Separate Maintenance, the like per- 
mit the Husband ſtill to receive and ſpend poſſibly in her 
"of Maintenance, that the Executoz of the PENN atter his 
We” | death ſhould be put to account. 


But J obferved not that the Lom Chancellor now 
grounded his Decree on that. 


Hale Executor of Roſe Hale contra Anhony 
Thomas. Novemb. 


— Ds. , «467 
— mt - #1 * * — 4 _— ” * 
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| judgment on GJ Anthony Thomas, and Samuel his Son and Heit 
3 Bond, apparent, were bound to Roſe Hale, Anno 1637. each 
A of them and their Þeirs in 2000 1. to pay Roſe Hale 1300 l. 
tal gat days ſhoztly afterwards, which was not paid; where- 


. | | upon Hale the Plaintiff, as Erecuto? of Roſe Hale, obtain- 
" ed Judgment on the Bond fo2 2000 l. and 12 l. Damages 

Wit and Coſts againſt Samuel, and by Bill in Chancery againſt 
q Anthony the Defendant, Bꝛother and Heir of Samuel, 
ſetting fozth that Samuel had died ſeiled in Fee ſimple, but 
g that Anthony the Defendant had purchaſed in truſt fo2 

[ himſelf, a pzecedent Statute made to one Dagnall, which 
N was ſatisfied in Equity by Perception of Pꝛoſits. Anthony 
ll ſets fozth by his Anſwer an Jntail made by his H2andfather, 
. and deſcended to him, and denied that Dagnall's Statute 

| was ſatisfied. As touching the Jatail a Trial at Bar was 

directed; and that the Defendant ſhouid not give in Evi⸗ 

| . dence, the Statute and a Uerdic was fo2 the Plaintiff a. | 

? gainſt the Intall. : 

\ And as touching the Statute the Plaintiff moved, that 
the Defendant might either purchaſe and ſatisfy the Plain⸗ 

tiffs Judgment, oz to account befoze a Maſter whether la. 
tisfied 02 not, on penalty to pay Coſts of the Suit, in caſe 
that the Statute were ſatisfied. The Maſter repozts the 
Statute ſatisfied, and 4⁰⁰ 1 more, viz. 1400 l. by Sale of 


Landg, | 
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Lands, and the reſt by Perception of P?ofits ; and decreed 
that the Plaintiff ſhould pꝛoceed at Law, | 
The Coſts were paid, and liberty given him to enter 
Judgment on the Uerdid. = 

The Plaintiff took out a Scire facias in the Common- 
Pleas, and hath there Judgment to take Execution; which 
\ he accozdingly did on the firſt Judgment by Elegit, and ex: 
tends Lands and Houſes of the true yearly value of 350 l. 
per Annum, by the extent of 401. per Annum. | 

The Defenvant on Afidavit of this, moves in Common- 
Pleas to ſtay the filing of this unreaſonable Extent; which 
the Plaintiff oppoſed, becauſe that now his Debt and Da- 
mages amounted to 5 02 6000 |. and could not be ſatisſled 

by an odinary Extent fo2 20121. | 
C Thereupon the Dekendant bought into Court money in 
Baggs; (viz.) The 2012 l. and pzayed a ſtap of the Ex- 
tent, accowing to the Books 16 H. 7. and other Authozi⸗ 
ties; fo2 the Law p2ovives foz the Plaintiſt, that the Extent 
at too low value ſhall not be obtruded on him, fo2 in that 
caſe he may p2zay that tbe Extenders ſhall pay him his mo⸗ 
ney, .and hold the Lands extended at the extended value, 
which they muſt do, and ſhall 2 And on the other hand, if the 
Extents be too low, the Defendant hath his remedy by 
tender of the money to ſtay the Extent, which by the Laws 
and Authozities of the Books he may do befoze the Extent 
filed, and ſo ſtay the Extent ; oz after the Extent at any 
time, he map tender lo much as rematneth to be levped by 
0 according to the Extent, and compel the Plaintiff to te- 
keeive it; and the Extent ſhall thereon ceaſe, and be. dil⸗ 
charged, and a Scire facias lieth in that caſe ; and fo? that 
reaſon the Defendant hath no remedy againſt the Extent, 
when once filed, but by that Courle; and therefoze the 
Delendant, now when the money lay in Court, pꝛaped that 
the Extent might be ſtayed, and the Plaintiff receive the 
2012 l. The Court was ſatisfted that the Extent ought to 
be ſtayed, but would not adſudge the Plaintiff to receive 
it; but left that fo2 the Plaintiff to do what he would. 

Thereupon the Defendant took out a Scire facias ngainſt 
the Plaintiff, to ſhew cauſe why he ſhould not receive the 
2012 |. and the Extent be ſtayed : To which (TUrit being 
ferved) the Plaintiff appeared not, and Judgment there⸗ 
upon given in Communi Banco, that the Land be dif- 
charged of any Extent. 


But 
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But then the Plaintiff petitioned the Low Chancellor, 
that the Cauſe might be rehear'd in Chancery on the Dyt- 
ginal Bill, ſetting kozth in his Petition the Paſter s Be⸗ 
pot, and the Stop of his Extent upon this Judgment; 


and now the Cauſe came to be heard accozdingly, 


Mich. Term. 2 Jac. 2. Serfeants Rawlinſon and Hut- 
chins, and M2. Finch, M2, North, Mz. Keck, and others of 
Councel fo2 Hale the Plaintiff, The Bill was opened, 
and the other Pꝛocc dings in Chancery; the Equity they 
pꝛetended to ariſe to them, becauſe that the Oefendant 


having as the Maſter repozted, been over-paid above Bag- 


nall's Stat. 4000 l. he immediately after that Statute ſatif- 
fied, received the Pꝛoſits in wong of the Plaintiff; and as 
ſome of the Councel expꝛeſſed it, became a Truſtee, o in 
nature of a Truſtee, fo2 the Plaintiff, which had not the 
Plaintiff been hindzed from extending at that time by the 
falie Plea of the Defendant, by ſetting fozth an Jntail 
= Extent falfly, the Plaintiff by his Extent would have 
ad, | | | h 


In anſwer to which the Defendant inſiſted : 

Iſt. That when the Credito2 lent the monep, and choſe 
his own Security by taking a Penal Bond fo? it, he made 
himſelf Judge what Recompence he ſhould have in caſe the 
Dbligo? perfozm'd not his Agreement; lo as if a Man a- 
gre to do 02 not to do ſuch 02 ſuch a thing, and take Secu- 
rity ta do it 02 not to do it, This Court ſhall never en- 
large his Security, and better it fo2 him ; and to that pur- 
poſe Curtis and Dawes Caſe was put, and Elliott and Hales 
Caſe. „ 
And in the debate ok this Caſe, the Lo2zd Chancellor by 
wap of queſtion askt the Plaintifls Councel, Jf a Man ko: 
money takes a Yoztgage, and lets the Jntereſt ſurmount 
the value of the Moꝛtgage, ſhall this Court mend it: 

As to the Falſhood of the Anſwer, the Anſwer was not a 
contrived known Falſhood; fo2 1900 l. was ſatisfiednot by 
19:ofits but Sale; and as to the Intail, it was not falſe 
but true, fo2 the Land was intailed: But the Platnttff 
Hale at the Trial p2oduced a Fine levped by Samuel Tho- 


mas our Brother, which Fine was not of a third part of 
the Houſes intailed, and conſequently nat of that third part 


till Election of the Contzee and Ceſtuy que uſe ; which 
never was done, as if Tenant in Tail of Thx Dons 
| Doulcs 
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Douſes 92 Acres of Land, levy a Fine of One hundzed; 
it is no bar of all oꝛ of any part till Election made, and till 
Election the Lands remain intatled : Upon which grounds 
we firſt inferred, that our Allegation that the Land was in⸗ 
tailed and deſcended ſo, was not falſe, at leaſt it was a pꝛo⸗ 
bable and diſputable Point, and not culpable to be alledged, 
to dꝛaw upon us a Penalty beyond the Penalty of a Bond, 
as was endeavoured. 

- 2dly. The Repozt of the Maſter that chargeth us with 
the Pꝛoſits of the whole Land, when part was only bar d, 


is'a wong to us, which now we may alledge at the hearing 
of the Cauſe at large; fo2 in truth the Plaintift was not 


appꝛiled of this befoze the aſter. 

Laſtly, The Plaintiffs Bill being to ſet 'alide Jncum- 
bzances, to the end he may have remedy at Law, and had 
a Decree that he might go to Law accowingly, and in 
1684. purſued that Decree, and had an D2der to take 
Execution on the Judgment, and after took out (in pur⸗ 
ſuance of the Decree) a Scire facias to have Execution, as 
he did the 33d of Car. II. and Judgment thereupon to take 
out Execution without Damages; fo2 in a Scire facias no 
Damages are ever given, and after that Judgment took 
out an Elegir, which fo2ced us to bzing in our money, 02 
lie under that unreaſonable Suit, where it ſtill remains; 


and it is too late now ſince he has made his Election to go 


from it, and it was a ſtrange Caſe where a Man has ob- 
tained a Decrte to pꝛocad at Law; and having pꝛoca ded 
at Law, hath got as much as the Law will give him, then 
to fly off from his firſt Decree and Pꝛockeding at Law, to 
have a new and another kind of Decree, and moꝛe than ever 
he asked in his Bill: By the firſt Decree and Judgment, 
and Pꝛocepings, our Perſon is not charged, but by this 
new Pꝛocc dings he would charge our Perſon, and turn a 


real Charge upon our — into a perſonal Charge upon 
our len. | 


In the Debate the © Chancellor asked a remedy we 


had at Law fo2 our money, which we had paid into the 
Common Pleas Court ? 
And alter long debate, the Court diſcharged the Onder on 


the Petition, Novemb. 1686. The Lozd Chancellor in the 


debate inſiſted that the Plaintiff had made his own Election 
by e Execution by Elegit. 


B b Durſton 
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Durſton contra Sands. 
Patron took I) E Defendant, Patron of the Church =; 
Bond to reſign. in Gloceſterſhire, took a Bond from the Plaintiff 


to reſign upon requeſt. 

Perpetual In- Upon hearing the Cauſe, a perpetual Injunction was Vee 
junction. creed againſt the Bond, | | 
Foꝛ the Court, and all ſides agreed, that the Bond was 
good; pet if the Patron made uſe of it to his own advan⸗ 

tage, by detaining Tithes oz the like, the-Court would re- 
lieve againſt the Bond; and in this caſe the Patron did 

detain his Tithes from the Plaintiſf, whom he had preſented ; 
he pretended in his Anſwer a Modusdecimandi, but made 

no poof of it, and being Patron of ſeveral other Churches 

— of. Bond from thoſe he had pꝛelented, and made ill 
uſe of it. 2 


Hall contra Thomas. 


Vide Ante Hull, *I * of the Matter, whith 0 Daznall's 
cpa bees Statute (which was pzecedent to - 7 Plaintiffs 
Judgment) to be ſatisfied z and upon which Repozt the 

* Plaintiff was let in, and now the Plaintiff being ſtald ur 

ſupra, from further Execution: Pet now pꝛaped a new 

' Hearing of the Oziginal Cauſe, inſiſting that by the Ma⸗ 

ſter's Repo2t it did appear that the Defendant after Dag- 

nall's Statute ſatisfied, had received of the Þyofits 500 l. 

per Annum, and ſo on the whole matter had received 4000 l. 
and as ſoon as he had ſatisfaction of Dagnall's Statute, 
he became in the nature of a Truſtee, and — to 

the Plaintiff fo2 the Pꝛoſits received. 


But in regard of his taking Execution by Elegir, the 
Low Chancellor would not relieve the Plaintiſf in that 
1 ap but inclined againſt the Mey on that Point 
ailo. 


But if it had come into debate, the Maler 8 Repozt 
muſt have on re-examined, and would have kalled. Ee 


1k, Be- | 
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I. Becaule there was a grand Miſtake therein, fo2 he 


tomputed 500 J. per Annum fo2 two years to amount to 


1500l. which cannot be. 2. But a greater was the Intail of the 
Houſes is of 300 and moze, and the Fine levyed to bar the 
Intail was not of 300 but of 80, oz thereabouts, which in 
truth bar'd no part till Election of the Contzee, &c. but 
clearly could be no bar of moze Houſes than are compꝛe⸗ 
hended in the Fine. But yet the Maſter hath charged the 
yearly profit, being 5001. on the whole Houſes, in ſatiC- 
faction thereof. 3. Another Erro2 in the Repoꝛt is, that 
1900 |. was raiſed by Sale of part of the Inheritance, 
which is not wholly to be lo charged; fo2 the Inheritance 
is oi to be ſold to ſatisfy the Profits, but only the annual 
JNohits 


* 


Canning contra Hicks. 26 Decemb. 


— — 


N Ougagch where the Montgage was ok the Fi-ſim- Teſtament: 
ple to him, deviſeth 100 1. and other Legactes, and Legacy. 


then adds a Devile of 100 1. to the Delendant; whom he 
makes Executoz, and dieth. 


Two Points were decreed: 
_ ſt, That the Executo? ſhall have the Benefit of ſuch a 
Moztgage, viz. the Land, and not the Peir, though the 
Land be deſcended to him. 


- 2dly. That the Legacy doth not bar the Executoz of the 
 Mottgage, though it was much peſt by Ny, Finch and o- 


thers to the contrary, and that it was an Jmplication that 
the Executoꝛ ſhould have no mo2e than the zoo1. becauſe 
the Teſtatoz expꝛeſly willed that the Erecuto2 ſhould not be 
paid his Legacy till after his Debts, and other Legacies 
paid; lo that the 100 |. is as much in this caſe, as if he 
had expꝛelly deviſed the 1001. out of the reſidue of his Eſtate 
aſter his Debts and Legacies paid, which doth ffrongiy in⸗ 
0 he meant no moze than the x00 1. not the whole te: 
vue: : 
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The Lord of Kildare Plaintiff, Sir Aerie Euſtace 


and others, Defendants. 


Leaſe fo Fifty years was made by Sir Morrice Eu- 

ſtace deceaſed, in truſt fo2 George Fitz-Garrett: 
That George Firz-Garrett was attainted of Treaſon in Ire- 
land, and an Office found, whereby the Truſt was fozfeited 


to the King, and derives Title to the Truſt by Gzant from 


the King, and pꝛays that the Defendant, who is Executoz 
to the Leſſte, may execute the Truſt, and allign the Leaſe. 
The Defendant by Anſzer confeſſeth the Leaſe and Truſt ; 
but that George Fitz- Garrett who was attainted, was not 
the Ceſtuy que Truſt, but another Perſon who in truth 
was a Rebel in Ircland, and attainted of Treaſon ; ſo as 
the Aing had no title, and that if the King had any title, yet 
the Bill in Equity did not lie; becauſe if all were true, yet 
by the Ag of the Settlement, which gives all Lands of the 
Rebels in Ireland which they oz any in truſt fo2 them, ſhould 
be to the King ; thereby the Eſtate of the Lands is in the 
King, and not only a Truſt : And ſets fozth farther, that 
thoſe Matters had been queſtioned in leveral Suits, viz. 

whether that Sir Morrice Euſtace the Leflee, were the ſame 
Perſon who was attainted oz no, 02 whether the Eſtate 02 a 


Truſt only veſted in the King? and that the now Plaintiff 


had had thx Suits by Bill in Equity, and alſo a Bill in 


Chancery in Ireland, which he waved, (J think) diſiniſſed, 


and the Defendant had two UGerdias at the Bar in Ireland 


fo? his Title, viz. That Sir Morrice Euſtace the L eſſa 
was not the Perſon attainted, but another of that name; 


and therupon the laid Mꝛ. E. coming into England to de: 
fend himſelf, the Plaintiff did diſmiſs his Bill tit —— in 


| Ireland, and exhibited this Bill . 


The Caule being heard here, the Low b donbe⸗ 
ed whether as this Cale is circumſtanced, viz. after two 
Uerdias and Judgment in Matters triable in Ireland, viz. 
which of the two was the Perſon who was attainted, and 


the Point in Law upon the Act of Settlement, he could not 


determine it, and Pꝛecedents direded to be ſearchd: And 
the Chief Juſtice of the Common Pleas, and Chief Baron 


ok the Exchequer to be attended with them, which was done ; 
And now wm Tone, the laid Judges alliſting, came to a 


-Jearing; 
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hearing, and the Plaintiffs Councel Serjeant Holt, My, 
Finch and others, argued fo2 the Plaintiff, making the 
Queſtion to be, whether a Truſt of Lands in Ireland, and the 
- Truſtee being here in England, this Court hath Jurisdictt- 
on; fo this Court cannot execute their Decree by Seque- 
ſfration, 02 giving Poſſeſſion of Lands in Ireland they can 
compel the Party; and in the caſe of Partition, the Court 
here decreed Account of the Pzofits, although they dimil⸗ 
ſed the Bill as to the Partition of the Lands: And though 
here the Court will not grant Sequeſtration as in the Caſe 
of Partition, noꝛ name Commiſſioners in Ireland to make 
the Partition; yet they cannot compel the Party to con- 
vey by Impxſonment, and otherwiſe there would be a failer 
of Juſtice; fo2 they in Ireland cannot relfeve becauſe the 
Party is here, and we here becauſe the Land is not here. 
So no Juſtice could be done, and the Bill dilmiſt. 


D E 


DE 


Term Sand. Mich. 


Anno 3 Jac. i 


A Alderman Backwell's Caſe. 8 Nov. 1687. 

F j Commiſſion of Commiſſion of Bankrupt iſſued againſt Alderman 
* Bankrupt. Backwell, and the Creditoꝛs who ſued out the 
Wt Commiſſion were compounded and agreed with; 
bh Swperſedeas, > and thereupon a Superſedeas to the Commiſſion 
bl was granted. The Earl of Exeter, and a hundzed otherCre- 
4 ditozs, petitioned that the Commiſſion may be revived, 
bi i and the Superſedeas quia improvide emanavit, ſet aſide, 

il | And by Pemberton Serjeant, and others, inſiſted 3 

{| 1ſt. That they were the greateſt number of the Credf- 
M t02s who deſired it. | 

318 2dly. The Commiſſion fs de j jure granted, and could not ; 
14 at firſt have been dented. 
bl 3dly. And when it is once granted, then all the Credj: 
5  to2s, every one of them, are intereſted in the Benefit and 
ail Pꝛoceeding of the Commiſſion equally with the reſt of the 
| " Credito2s, at whoſe Petition the Commiſſion was grant- 
Wl ed; lo as they came in, and pꝛay to be admitted within the 
. four Months, and tender their Contribution. 
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Athly. And the Non-Petitioners now pzay to be admit: 
ted, and though now the.four Months be paſt, it is not 
their fault, becauſe the Superſedeas being granted within 
the four Months, they could not be blamed; foz they had 
time till after four Months. | a 
5thly. And ſeeing they were intereſted in the Commiſſion - 
as well as the Petitioners fo2 the Commiſſion, the other 
Creditozs cannot hinder them from coming now into it, 
without which they ſhould loſe their debts; | 


The kozmer debates on this matter did pzodice ſome 
Pꝛopoſitions of Accodd, betwien Mz. Backwell, Son and heir 
of the Alderman 3 which now not being acquieſced in, &c. 
Loꝛzd Keeper. J hold that the Commiſſion is de jure; 
and the Statute which ſaith the Chancellor may grant, &c. 
is as if it had been, ſhall grant oz ought to grant; but he 
cannot grant ex officio, but on requeſt of Perſons inte⸗ | 
- reſted, I twenty Men ſwear befoze me, that J. S. is a commune, 
— Bankrupt : Pet without Petition of a Creditoꝛ J may not ot Bankrupt 
award a Commiſſion 3 but when it's once granted, if the granted without 
- perſons that petition were well ſatisfied, J do think a Super- Petition of a 
ſedeas may be granted as well within the four Months as Creditor. 
after, poſſibly they who petition find that it is beſt fo2 them 
li to have it; fo2 if their Debts be by Judgment, they will 
be preferred befoze others: (Whereas on the Commiſſion 
they muſt come in but in pꝛopoꝛtion with others, and it is 
quæſtio Juris. J will hear it aſſiſted by Judges. 


Note, When once a Commiſſion is granted, it's folly fo? 
the other Creditoꝛs to ſue fo2 their Debts at Common Law 
02 Chancery; fo? if they ſhould recover, yet it will not avail 
them. but they muſt be liable to the Commiſſion ; ſo if they 

had Judgment not executed twere vain to ſue Execution, 
- and therefoze time is given to all Creditozs, viz. four- 
Months to come in; and if they might be hindzed to come 
in befoze the four Months, it might be made a Trick to 
coulen them, viz. A. bath Judgment, B. ſueth out a Com- 
miſſion, compounds, &c. and takes ſatisfaction, gets a Su- 
perſedeas. A. could not have Execution. 


_—_ 


After- 


— —}— 
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| Afterwards other Creditozs petitioned the Lozd Chancel- 
lor, Sir George Jefferies, Baron of Wem, to take off 
the Superſedeas, and to renew the Commiſſion, | 


 Tahich was much oppoſed by Mz. Backwell, Heir to the 


Alderman, who had after the Superſedeas granted, and 


granted at the Suit of all the Creditoꝛs, who petitioned at 


9 


firſt foz the Commiſſion, compounded and agræd with the 
ſatd firſt Petitioners. - 3 


And now the 8th ol November 1687. The Attozney Ge- 
neral, Pemberton, Holt, Serjeants, Mꝛ. Finch and others 
mg very earneſtly againſt the granting of the Commil⸗ 

on: ale nn 5 = 
' rſt. Becauſe Alderman Backwell, againſt whom the 

Commiſiion was firſt granted, was dead, and was not in 
his life declared a Bankrupt  _ | EE 
2dly. Becauſe by the death of the King, the Commiſſion 
is determined, as all other Commiſſions are; and if the 
Star. Jacobi had not p2ovided otherwiſe, the Commiſſioners 
could not have pꝛocteded after the death of the Bankrupt, 
though they had acted 02 dealt in the Commiſſion befoze the 
death of the Bankrupt ; but the Statute pꝛovides fo? that 

Caſe, but doth not p2ovide in cale of -Abatement of the 
Commiſſion by the King's death, with whom all Commil⸗ 
ſions died alſo; and they argued much that by the wozds 
in the Statute, viz. (dealt in) is meant a Pꝛocteding by 
the Commiſſioners, (as Holt ſaid) till diſtribution, (as 
others ſaid) till the Party were declared Bankrupt, 4 


Lo2d Chancellor. J am no Friend to the Commiſſion of 
Bankrupt 3 it hath occaſioned much Hurt, and inſtanced in 
a Caſe lately befoze him, wherein the Charge and Expences 
of the Commiſſioners, and their Attendance, came to 400 l. 


and the Difiribution to the Creditozs 7 s. in the pound; 


each Commiſſioner claimed 20 s. per Diem, 10s. half a 
day, &c. but as to this Caſe, J do renew the Commiſſion }. 
fo2 the Agreement of the Perſons who firſt petitioned 3 fox 
the Commiſſion cannot pꝛejudice any other Credito2 that 


did oz might come in and contribute, yea tho there ſhould 


be but one ſuch Creditoz fo2 the Petition; fo2 the. Com- 
miſſton is expꝛeſiy in behalf of themſelves and all other Cre. 
ditozs 3 and the Commiſſion is lo granted, and cannot be 

e other. 
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it 


otherwile, 10 as the Petitioners fo2 the Commiſſion are 
no mo2e concerned than others, 02 any others that ſhall 
come in; and the Statute that gives continuance to the 
Commiſſion when the Bankrupt dieth, maketh it all one as 
if the Bankrupt died not; fo2 tho he be dead, yet as to this 
- purpoſe he is ſtill living. 

VL zd Chancellor to Pemberton.) Suppoſe Backwell were 
living, and the King dead, Might not the Commiſſioners 
pꝛoceed, oz grant a new Commiſſion ? 

Pemberton. Pea, a new Commiſſion. 


(Chancellor.) Ves, and proceed where the other left, 


and their Pꝛoceedings as effecual as the fozmer, o2 any 
Acting of Commiſſioners : Ik it be but receiving Money 
fo Contribution, (as they did of ſome) of the new Peti⸗ 


tioners, is a dealing within the woꝛds of the Statute, And 


in fine he granted the Commiſſion. 


Note, The Superſedeas was granted within the time the 
Statute gives to Creditozs, who did not petition to contrf- 
bute 3 and they being now by Ac of Court diſabled, maynot 
they after renew: EF” 
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Taylor contra Beverſham. 


ao — —— 


+ . 
—— * —— x — — — þ joe . — —u at”. 


The Caſe. 


Hephard ſeized of a Copyhold held of the Banno! of 
D. Taylor purchaſed the Copyhold, and after he 
alſo did purchaſe the Mannoꝛ of D. and after treated 
with William Beverſham fo2 the purchaſe of the Man⸗ 
noꝛ. Taylor gave him a Particular of the Bannoz, where. 
bj in all the parcels of the Banno2 were expꝛeſſed with their 
5 ſeveral Galues, but very much over ⸗valued, as was p2o- 
Mt ved, Taylor gave 4300 l. fo2 the Mannoꝛ, and * 
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ſham pald him 4000 |. fo2 it, but the Copyhold Tenement 
(value 24 l. per Annum) was not in the Particular. Be- 
verſham enjoyed the parcels in the particular ſix years, 
but never in that time claimed the Copyhold Tenement, 
but Taylor enjoyed it; but the Conveyance was of the 
Manno and the ſaid Parcels with this Clauſe (All which 
the ſaid Taylor purchaſed of Sheppard) which Clauſe be. 
ing affirmative reſtrained not the Conveyance, but not- 
wirhſtanding the Copyhold paſſed as part of the Mannoz, 
and Mz. Beverſham recovered the ſame at Law, and now 
this Bill was to be relieved againſt the Convepance foz 
the Copyhold. | | | | 4 


My. Attorney, Sir John Churchil, By. Keck, &c. The 
ſtate in Law is in the Defendant, who uſed no Fraud 
to obtain the Conveyance, and by accident without any 
Art of his, the State of the Copyhold in Law is in him, 
and conveyed to him by the ]Planttff,who abuſed the Defen- 
dant in the particular greatly, over-valuing what he ſold, 
and the Ualues ſet down; lo as there is a Rebutter in E⸗ 
quity to his Demand, not out of a Collateral buſineſs, but 
in this very buſineſs; and we offer, that if the Plaintiff 
will make good his particular, we will quit the Copphold 
Tenement. | 


The Lozd Keeper. I like not purchaſing by a Particular, Rehef ageinſt 3 

it commonly bzeeds Suits, J find Beverſham abuſed in purchaſor who 

the particular, but ſince he neither treated fo2 the Tene- paid not for it. 

ment no? paid fo2 it, and other [mall parcels of 20 8. 10 s. | 

&c. value, &c. are in his Particular and Conveyance ; - 
this of 25 l. per Annum would not have been omitted if 

he had meant to purchaſe it, and the Plaintiff never in ⸗ Copybold. 

tended to ſell it, which the Clauſe alſo implies, therefoze J =. 
- decree it fo2 the Plaintiff, but he ſhall pay the Rent arrear, f 
and koꝛz the future hold it in all reſpects, ſo as Copphold 
Elſtate ſubjea to Foxfeiture and incertain Fine, &c. as it 
was befoze the Regrant to him by Copy, &c. 


ak 
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Not in Iſſue, 


yet proved. 


Bankrupt. 


William Strode. contra Edward Strode his Brother. 


0 E Bil was br Evidences of the Jnheritance which 

the Plaintiff clatmed by deſcent, The Defendant 

let foꝛth a Title to a Leaſe made by their Father to him 
fo? ſixty years, but now at the Þearing ſhewed a Convey- 
ance to him by the Plaintiff himſelf, which was pꝛoved in 
the Books as well as the Leale. 
The Plaintiffs Council, my (elf and others allowed the 
Leaſe, but pꝛayed the Writings touching the Inheritance; 
fo2 the pzoof of what is not in Jſſue is idle, the pzoof muſt 


be ok what is alledged, elſe the Plaintiff is pzevented from 


croſs examining o2 alledging to the contrary, as if he had 
A Reconvepance, Releaſe 02 the like. 


| Loꝛd Keeper. J ſhall not decree an Inheritance away 
againſt 17 15 Jſee3 and dilmils D the Bill. 


Street contra the Mercer's Company and Mole. 


NOats poſſeſſed of a Leaſe fo? years contracted with the 
Committee of the Company fo2 a new Leaſe, and 


.. patd part of the Fine, and by Coats's conſent a new Leaſe 
was made to Moſſe by the Company, and to him executed. 


Coats was at the time of the Treaty a Bankrupt. The 


Queſtion was, whether the Commiſſioners could aſſign 
the Leaſe to the pꝛejudice of Moſſe; and Drakes Caſe 


The Loꝛd Keeper oꝛdered that the Plea and Demurter 
be ouſted, and the benefit thereof ſaved till the Bearing; 


he doubted of the Leaſe ; there were other Patters fo2 the | 
S 0H of one alſo in the Plea, : 


D E 


D E 
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Breſſenden contra Decreets. 


1 Awrence Owmer being in debted by Judgment, and ;;.-. 


per Ann. died Inteſtate. Charles an Infant, being 
his Meir, Rebecca his Mite takes Adminiſtration 
and poſſeſſeth the perſonal Eſtate, and enters as Guardian 
on the Lands, and received the Pyofits two years, and 
made the Defendant Grace Decreets her Executrix, and 
charged it; ſhe allo entred as Guardian, and poſſefſed the 
perſonal Eſtate of Lawrence and Rebecca; Charles dyed, 
the Plaintiff Breſſenden his Heir was compelled to pay 
200 |. on the Judgment; the Defendant took out admint- 
tration of Charles his Eſtate. 

The Scope of the Plaintiffs Bill was fo repayment of 
| the Mony; but the Defendant pleaded her Adminiſtration 
to Charles, and thereby to be diſcharged of any account of 
the Eſtate of Charles, and demurred, becauſe no Admint- 
ſtratoꝛ de bonis non was Party. _ ' 

The Low Keeper's Opinion was, that the Profits taken 
by the Guardians ſhould be liable to make ſatisfaction to 
the Plaintiff, but the perſonal Eſtate in Rebecca's Hand 


5 was liable in the firſt place in eaſe of the Heir to which the 


Adminiſtratoꝛ de bonis non is Iyable 3 and in that reſpect 
he held the Bill ill, and gave the Plainrit leave to amend 
the Bill in that Point, | 5 

Gibbons 


ſeized of Lands thereto lyable of the mlue of 300 1. <0 


1 


198 


Teſtament. 
Diſcretion. 


Fiftcen accept, 
the ſixteenth 
ſueth, &c. 


Penalty. 
Eaſt- India 
Compan). 
Trade. | 


ͤ— 
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DE Teftato? gave ſeveral Legacies and deviſed that 

the reſidue ſhould be divided amongſt ſeveral of his 
Kindzed bp Name, ſixteen in all, in ſeveral p2opoztions ſet 
down by him; but deviſed that the Quantity of the Reſi- 
duary Eſtate ſhould be as his Executoꝛ voluntarily and with: 
out being thereto compelled by Law ſhould declare. The 
Executoz declared what the Sum of the Reſidue was, 
and accodingly patd fifteen of thoſe Legatees, but the 
ſixteenth exhibits a Bill to diſcover the Eſtate, ſuppoſing 


it mow, | 


After much Debate the Lozd Keeper diſallowed the Plea, 
ſaying, Ile muſt take heed that we make not ſuch Examples, 
under which, if Men will be diſhoneft, they may ſhelter their 
diſhoneſt dealings; and what if the Executoz would make 
no Declaration, this Court will have an account made. 


Blake contra the Eaſt- India Com pany. 


in India, and by Indenture they took a Covenant 
m, that he ſhould not trade fo2 himſelf, noz any other 


| ö | - E Company employed Blake as their chief Agent 
of 


in Salt-Pecer, Pepper and divers other Commodities; 


and Blake covenanted to pay ſeveral Rates foz every pound 
of Salt-Peter ſo traded in contrary to the Covenant 6 d. 
and ſo of divers other Rates fo? ſeveral other Commodities, 
which Sums were ſome four, ſome five, and ſome ſeven. 
times the value of the Commodities. Blake bought the 
Commodities foꝛ himſelf in India to his own uſe; the Com: 
panp bzought debt foz 26000 l. to which Sum the Penalties 
amounted againſt Blake, who bꝛought a Bill to be relieved. 
againſt the Penalty; and notwithſtanding that he pꝛoved 
that it was fo2 the benefit of the Company that he ſo tra. 


_ ded, fo2 he bought none but what he (old to them at a juſt 


and Parket pzice, and that if he had not p2ovided ſuch 
Goods, the Company could not have been ſupplied, and 
their Ships would have returned ſho2t, and what he bought 
was with his own Monp, when he had no elleas of the 
Company; and although he had given notice of the want 


to the Company, and he dealt with poo? Artificers, who 


could 
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| could not day, but muſt have advance befoze-hand, 02 elſe 
they would not wozk at all, but moſt pꝛobably would have 
been dealt with by the Dutch to the loſs of the Company; 
and it was pꝛoved by the Defendants own Witneſſes that 
ſuch dealings was neceſſary fo2 the ſupply and benefit of the 
Company 3 and that the fozmer Agents fo2 the Company, 
and the Agents foz the Dutch uſed ſo to do. 

Pet my Lozd Keeper diſmiſt the Bill though it was ob- 
5 jected that this Covenant was a greater Penalty than a 
Bond of double the value; ſo it was but an artifictal di⸗ 
viding of a Penalty of a Bond. 

Lozd Keeper. A Leaſe is made rendung Rent, and if a 
Meadow be plowed to pay 5 l. Rent per Acre, is this re- 
lievable? J lee not hom the Company can ſubſiſt unleſs 
ſuch Trade be reſtrained. Diſmiſs the Bill. 


Tyas contra Talbot and others. ; 


—— 


D E Plaintiff, was Guardian in Soccage to the Guardian. 
Inkant the other Defendant, who had ſuſtained df: Contempt. 


vers Suits koz the Jnfant, and paid debts to which he was 
liable, and aſſigned the Guardfanſhip to Talbot, and de⸗ 
creed an Account: his Disburſements and payment of 


debts to be allowed, and what due to be paid out of the 


Infants Eſtate in Talbot 's hands by Talbot. The Ma- 

ſter certifies 140 l. due, which was decreed, and Talbot in 
contempt fo2 Mon⸗papment, appeared, was examined, and 
ſet fozth on Examination, that the other Defendant, the 
Inkant, dyed two days befoze the Decree was inrolled, 


and the Cauſe ſet down to be heard: But the Contempt 


affirmed 3 fo2 the death of the Inkant he had not pꝛoved; 


but there could be no Examination thereto ; but the main 


Reaſon was becauſe the Low Keeper took it that the De- 


cree had fired the payment on the Defendant Talbot, ſhe 


having confefſed Aﬀets of the Inkant's Eſtate in her hands 


by her Anſwer, and therefoze what ere became of the Jn- 


rant 02 his Eſtate, the is Iyable; 
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Parker contra Dee. 


Book debts, &c. without Seal, and by ſeveral 

— Judgments to others and to B. by Recogntzance 

in Chancery to perfozm the Oꝛder of the Court, and that 

being fo: Mony there was a Judgment thereon, (o the 

Recognizance and Judgment was fo2 the ſame debt in 
effea, the Defendant being Executo? of Everard. Trin. 


Harles Everard a Banker owed the Plaintiff 700 1. 
&  andwas allo indebted to divers other perſons by 


the Plaintiff ſued the Defendant in Communi Banco fo2 his 


debt. The Defendant pleaded all the Judgments which 
were on penal Bonds, and pleaded alſo the ſaid Recog- 
niz ance, ultra quod, &c. he had no Aſſets 3 the Plaintiff ſued 
here April 1668. to diſcover the truth of the Plea, and 
Debts therein ſet kozth and the Allets., . 
Thereupon the Defendant obtained an Ozder that the 
Plaintiff ſhould make Eledion whether he would pꝛoceed 
in this Court oz at Law. The Plaintiff elected to p2o- 
ceed here. The Defendant uſed very many delays by Pe: 
tition and Contempts to pur off the Hearing in this Court, 
and paid divers of the Debts which were of the lame na⸗ 


ture with the Plaintiffs debts without Spectalty, pend- 


ing the Suit in this Court. The Cauſe being heard it 


was decreed to go to an account, wherein the Executoz 
: : was 
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was to be allowed all juſt debts due by Recoꝛd o2 Specialty, 


and all debts without Spectalty, which were paid befoze 
the Plaintiffs Bill to be allowed; but not ſuch as were 
paid voluntarily, pending the Suit, o2 whereon voluntary 
confefſed Judgments were fo2 debts without Specialty. 
The Defendant got the Maſter of the Rolls, who heard 
the Cauſe, to Rehear ft, and uſed other delays, and at 
laſt appealed to the late Low Chancellor, who made a De- 
cree therein; and not content therewith, appealed to the 
new Lozd Keeper. A Cale had been ſtated, and the Cauſe be- 
ing new heard by the Low Keeper, the Defendant pꝛeſſed fo2 
diſmiſſion, becauſe the Platntiff had the effect of his Suit 
to make a diſcovery, and it was his Jgnozance to chooſe 
to — dilmiſt befoze ſuch time as he had examined his TUite 
nelles. | 
Lozd Keeper, &c. There have been ſix Hearings in this 
Cale, thꝛee on Jnterlocutozy Ozders, and thiee on the Me⸗ 
tits; as fo2 diſmiſſion to Law, becauſe the Plaintiff hath 
- Diſcovery here; when this Court can determine the Mat⸗ 
ter that ſhall not be an Þand-mafd to other Courts, no? 
beget a Suit to be ended elſe where; the Defendant hath 
uſed great ſhifting and ſhewed great Partiality; his Plea 
at Law was falſe and deceitful, fo2 it appears he com- 
pounded debts at ſmaller value, and pleaded the whole 
debt as due; he compounded a debt of 300 J. fo2 a Jewel 
200 |. value, and in truth but wozth 100 1.:and paid debts 
ok the ſame nature as the Plaintiffs, pending this Suit, 
without compulſion by Suit, which he ought not to have 
done; fo2 after the Suit begun the Erecuto2 may not ex⸗ 
cule Himſelf by any voluntary payments; he may uſe le- 
gal delays, as Jmparlance and Eſſoins, &c. to pꝛefer one 
Creditoꝛ befoze another, but he map not do it by falſe plead: 


ing of what lpeth in his own knowledge; otherwiſe, if the 


Falſity ite not in his knowledge, as Non eſt factum Teſta- 
toris, in this Caſe the Plea was falſe and fraudulent, and 
therefoze the Plaintiff here (hail have the lame advantage 
as if the ſame Plea were found falſe by UGerdia at Law, 
* and ſhall have all the ſame conſequents here as follow on 
a falſe Plea at Law to all intents. And all Judgments 
voluntarily confeſt after his falſe Plea go fo2 nothing, and 
- decreed accowdingly, account of Aﬀets with their directions 3 
but Copyhold are no Aﬀets, and the Lands deviſed oz con- 
*  veyed to pay debts muſt be in p2opoztion equally of debts 
bp Bond oz otherwiſe, - 5 25 
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Leaſe Parol. 
Truſt in four, 
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Rothwel contra Sir Charles Huſſey, Dame Huſ- 
ſey, Oc. 20 Novemb. 1674. 


Ju Charles Huſley, Father of the Defendant Charles, 
\ I &c. ſeized in Fee, made his Will, and deviſed the 
Lands in queſtion to Sir Richard Markham, B. B. W. B. 
and White fo? one and thirty pears, in truſt to pay his debts 
and poztions to his Daughters, and after fo2 his Þeir, and 
dien: The (Util is pꝛoved in common Foun, and Sir 
Richard Markham and two others of the Truſtees without 
White, the fourth Truſtee, by Writing under their hands 
authozze Roſe, who was Sir Charles Huſſeys Bailiff at the 
time of his death, to continue and to receive the Rents, 
manage and let the Lands, who by Parol let them to one 
Bonnor fo2 eleven years ; Bonnor afligned to the Plain- 
tiff, who entred and encloſed, &c. There is an Action at 
Law bzought by the Peir, and an Ejeament ſealed, and 
Judgment in both Actions, The Plaintiffs Bill was to 
eſtabliſh his poſſeſſion, and to be relieved againſt the Agf- 
ons ; the Equity was becauſe the Lady Huſſey detained 
and concealed the Tlill, (o as the Plaintiff could not make 
his defence at Law by the TUill, being of Lands, ſo as 
the Pꝛobate was not Evidence; and in truth the Lady had 
the (Till, and confeſſed ſhe had a Paper ſubſcribed by Sit 
Charles Huſſey, but knew not that it was her Husband s 
Till, and ſhe did now produce it in Court at Mearing; 
yet becauſe the Plaintiffs Title was but a Leale Paro, 
the Low Keeper declared, he would never give Relief. 
And ſecondly, fo2 that the Leaſe was a beach of Truſt 
being by authozity of thzee only, and he would not give 
Relief to a Leaſe made in breach of Truff, therefoze he 


diſmiſſed the Bill, though it was objected, that the Uer- 


_ were on the Heirs Title, which was contrary to the 


Woodward 
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Woodward contra King. 


NN Oodward had an Injunction fo? keeping, &c. pol: Service of an 
ſeſſion, which in truth was iſſued under Seal, but Injunction. 
no Oꝛder 02 Affidavit to warrant it, but Oꝛder and Affi 
davit were after, viz. in December, though Injundion was 
in December. One Urry delivered My. King a Copy of 
the Jnjuncton, and as he ſwoze, ſhewed him the TUrit 
under Seal. King deſired Urry to ſhew him the TUrit to 
examine the TWrit and Copy, to lee how far he was con- 
cern'd in it, which Urry denyed, and King thereupon de⸗ 
livered back the Copy, but diſturbed Woodward's Pofle(- 
ſion. King being p2oſecuted fo2 the contempt, it appeared 
 ſufficfently, that there was a diſturbance and contempt 3 
ik the TUrit was well ſerved it was acknowledged to be a 
good Service prima facie 3 but when ſight of the Oziginal | ; 
was deſired it ought to be ſhewn, as in Mackalleys Caſe, Coke: Reports. 
A Bailiff oz Sheriff makes an Arreſt, he need not ſhew Land 
the Capias; but if the Party requires to ſee it, he muſt fire Pcb | 
ſhew it, o2 the Party is not bound to obey it; and if l,, dall ober. 
the Officer will not ſhew the Urit the Party map reſiſt the jc he will diſpute 
Bailiff, and is not in contempt fo2 his reũſtance; but he ſhall do it 
though it be in caſe of Murder enſuing, is ercutable!, and here. 
much moze is the Defendant exculable where a pzivate 
- perſon, who is noDfficer, ſerves a Pꝛoceſs on him, if he 
refuſeth to ſhew it, when he is requeſted to ſhew his ar. 
rant, viz. the TUrit, elſe tis he who ſerves the (Urit is 
diſobep'd rather than the TUrit, and otherwiſe the Jticon- 
venience may be great; fo? if an Jnjuncton- be not grant- 
ed, but one ſhews another TTIrit and delivers the Paper, 
and tells the perſon that it is a true Copy of an Jnjundi- 
on to deliver poſſeſſion, oz to deliver up a Bond oz other 
TUritings, whereas there is no ſuch Injunction; ik he will 
not ſhew it, however J muſt believe, and either fall into "ik 
contempt o2 loſe my poſſeſſion, o2 deltver up my UUritings 1 
to J know not whom; and what remedy then? Foz though i 
in eventu rei, if J diſobey J ſhall be free, becauſe there 
is no ground of the TUrit, pet J am in danger and in 
doubt till J can examine it; and ſuppoſe it be true, that 
ſuch Injunction was, yet poſſibly J knew not of it, and 
then it were very hard that the bare affirmation of a Stran- 
ger, who ſerved the TUrit, _ may be is unknown to 
1 | d 2 PE me 
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me, (and they are commonly mean Perſons who ſerve Pꝛo. 
ceſs) ſhall put me on a Dilemma, either of Contempt, oꝛ loſs 
of Poſſeſſion, oz the like. 

But the Low Keeper dec:ared the Service ſufficient to 
ground the Contempt ; fo2 if he ſhould deliver it to one 

- Party, if he keep it, how ſhall the reſt be ſerved with it: 

Dis Lozdſhip was going to the Councel, elſe it might 
have ben replied, that it is one thing to ſhew it to be exa⸗ 
mined, and another to deliver it; he was not deſired to deli. 
ver, but to ſhew it to be examined. 2d. Such MWilchtef map 
be prevented if fear be of (uch Miſcarriage by taking a 
Duplicate. | 3 | 

The Loꝛd Keeper declared, that notwithſtanding the Ir ⸗ 
regularity of iſſuing the Jnjuncion, it ought to be obeyed; 
and though the diſturbance which was, was by a Juſtice of 
Peace on view of Detainer of Poſſeſſion with fozce, and 
there was a Detainer with koꝛce, yet that ſhould not ercuſe 
it, fo2 then the Pꝛoceſs of this Court ſhould be ſubjea to a 
Juſtice of the Peace, 1 


Duckenfield contra Whichcott. 


Rent not abated O J R Jeremy Whichcott, TUarden of the Fleet, granted 
by Loſs or E the ſame with ſome Exceptions, to the Plaintiff fa: 
viction of Pro- 1000 1. in hand, 1000 l. per Annum, and 200 Dunces ox 
— Ge. | if no Plate Rent: His Agent Gibbon gave a Particular of the 
Cobenant. Chamber Rents to the Plaintiff, to induce the Plaintiff to 
the Bargain: Afterwards on Complaint of the PPꝛiſoners, 
the Judges of the Common-Pleas reduced the Rents of the 
Chambers which the Pziſoners were to pay, ſo as they 
came to near a quarter leſs in value. The Plaintiff there- 
on ſought to be relieved, fo2 this Oꝛder is compulſary, and 
in nature of an Eviction 3 fo2 though the thing remain, the 
Paofits which anſwer the Rent are taken away: But in 
regard there was no Covenant in the Aſſignment foz the 
upholding the Ualues, o2 that they were ſuch: 
The Lozd Keeper conceived it as other Caſes of Pur 
chaſe, where it ſeldom happens, but things are over-valued. 
Pe diſmiſt the Bill. „ | 
Other Matters were debated, but Whichcott offered in 
his Anſwer to pay back all on mutual account, &c. if the 
Plaintiff would wave his Bargain. The Plaintiff was put 
to his Eledion to take the offer, 02 be dilmiſt. 


Lingon 
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Lingon contra Foley. 


Ecre@d that a Device of Lands to Truſtes on Truſt Land fold where 
out of the Rents and Pꝛoſits, to pay Debts and =o. out of 

Legactes ; the Truſts may ſell the Land it ſelf: This Fonts. 
Point roſe on Sir Henry Lingon's Mill againſt Foley, who 
- purchaſed and had notice of the Till. 
2. Henry, Son of Sir Henry Lingon, deviſed Lands to 1 cumbranct- 
be cold fo2 payment of Debts, the whole Eſtate being in⸗ 
cumbꝛed: The Truſfties ſold Stoke, part of the Lands, koꝛ 
6000 J. and the Truſttes aſſigned to him ſeveral of the In- 
cumbꝛances bought off with his Money, and leer good, 
tho the Eſtate not ven fred thereby. | 


DE 


2.06 * 
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Lutton contra Rodd. 21 June 16 75. 


| k Deed in nature of a Vottgage and Covenant 
money moat A to re-convey on payment : The Money was 


mages. tended at the day and place, and refuſed : De: 
creed the Money without Jntereſt from the time 
of the Tender, and to re-convey, though that the Plaintiff 
ought to make Dath that the Ponep was kept, and no 
pofit made of it. | 
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Miller contra Stephens. 1675. 


1 JR Lewis Pollard made a Leaſe fo? years to Sit Truſt, 


John Northcot and others fo? payment of his Debts; 
and died: The Reverlion deſcended to Sir Hugh 
Pollard: The Truſtas, and Sir Hugh, aſſigns the 
Term to Stephens by way of Truſt to pap Stephens 750 l. 
Sir Hugh Pollard confefleth Judgment to Miller; Ste- 
phens receives the Pꝛofits, and pays them to Sir Hugh, 
to the value of 800 1. Stephens having no notice of the 
Judgment, no2 was there any Extent on the Jndgment. 
Decreed by the Loꝛd Keeper; That he account, and the 


800 l. not to be allowed otherwiſe than as to go in ſatit S ticion. | 


faction of his Debt, viz. Stephens's Debt. 


Anonymus. 5 November 167 5. 


JF Eee fo2 years ſubject to a Truſt, veviſeth Reſid' [eaſe renewed. 
bonor the Eſtate would but pay the Debts if all (old; Executor. 


He payeth the Debts, and reneweth the Leaſe fo2 a further 
Term: It being a Church Leaſe, and offered to account 
jk any Poofits would ariſe out of the old Term, 


But 


* 
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But Sir © John King pꝛeſt that he could not be charged 
further; fo2 if he pay the Debts to the value, then the 
— wht is altered, and veſted in him, in his own 

Right. 

Low Keeper. Che Executoꝛ ſhall make no advantage 
to himſelf, and ſhall account fo2 the new Leaſe as well as 
fo2 the old: Did the Executoz acquaint the Church with 

_ His Caſe, and did he declare that he would renew, and take 
it fo2 the time of the old Term, to the benefit of the Credi⸗ 
toꝛs and Executoꝛſhip, and the reſt fo2 himſelf 2 By the 
French Law no Church man can make a Leaſe to any but 
the old Tenant, unleſs he firſt be refuſed by the old Te- 
nant. 

Loꝛd Keeper decreed accoingly. 


Anonymus. | The ſame Day. 


Purchaſer P Urchaſer of Land incumbzed with a Statute, purcha- 
protected. ſeth in a pꝛecedent Statute, having no notice of the 
firſt Statute. 

Low Keeper. It he had no notice of the ſecond Statute 
befoze he was dipt in the Purchaſe, he ſhall defend Himſelf 
by the firſt Statute, whether the ſame were paid off oz no, 
if he can at Law do it, Equity ſhall not hurt him. 


Jefferſon and Dawſon, on Plea, &c. 


Ila reſpon” A? anſwer and Plea taken by Commiſſio n, was re- 
capta, where it turned Iſta reſpons' capta fuir per Sacrament”, &c. 
was a Plea. So the Plea was not on Dath, and therefoze rejeced, but 
without Coſts, becauſe the Lozd Keeper apprehended it as 
the Fault oz Meglea of the Commiſlioners who took it, 
| rather than of the Defendant. 

Witneſs demur. A TUitneſs demurred to an Jnterrogatozy, becauſe he 
claimed Intereſt in the Land, and diſallowed becauſe ſhe 
oy; not ſwear to the Jntereſt, noz what Intereſt ſhe 

claimed. 


Duke 
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Duke contra Duke. 1678:-- 


- 1 & F 


ÞE Bill ſuppoſed a Settlement on the Plaintiff in 
Remainder after the death of Elizabeth his fozmer 


— 


TUife, and on certain Conditions depending on that Effate 


dk Elizabeth, and to examine litneſſes to thoſe points: The 


Dekendant ſets fozth a Settlement ſubſequent to the time, 


pꝛetended fo? the firſt Settlement on a ſecond Yarrfage, 
and Ilſue of that Marriage had fifteen years ſince 3 and 
the Plea allowed; fo2 it was alledged at Bar, that in truth 
this Bill was but an Artifice to examine the ſecond Mar⸗ 
riage, which whether it were not in the life of Elizabeth the 
firſt Mite, and ſo to Baſtarvize the ſecond Childzen. 
Low Keeper allowed the Plea. | 


Warman contra Seaman; &c. 


8 Burton ſetled the Lands in queſtion foi 100 
{ years, to William Warman and Julian Ux. fo; 100 
years. Julian ſurvived, and granted the Term to Penroſe 
and Thomas Warman, on truſt, in theſe wozds : That the 
ſaid Penroſe and Thomas CMarman, their Executors, &c. 
ſhould ſuffer Julian to receive the Profits thereof durin 
her life, and for ſo much of the ſaid Term as ſhould be un- 
expired at the time of her death upon like Truſt and Con- 
fidence that They, their Executors and Aſſigns, or the Sur- 
vivor of them, will and ſhall, upon any reaſonable Requeſt; 
aſſign All, and all their Intereſt and Right in the Premiſſes, 
to the Iſſue of the Body of the ſaid Julian: and for want 
of ſuch Iſſue upon like Requeſt, They, their Executors, 
Adminiſtrators and Aſſigns, ſhall aſſign all their Intereſt 
then to come to Geozge Marman and (Gilliam Marman, 
Brothers of the ſaid Julian. „„ | 
Julian had Jſſue Eleanor, and died: Eleanor dien without 
ſſue; the Plaintiffs Title was under the Bꝛothers, the 
Dekendant's under the Adminiſfrato2 of Eleanor. 


Tail. 
Truſt; 


At the firſtheartng the Loꝛd Keeper decreed fo2 the Plain 


tiff, but on a ſecond hearing obtained by Petition he re⸗ 
ferred the Patter in Law to Juſtfce Rainsford, who certt- 
fied his Dpinton fo2 the Oefendant, having heard Councel 
"ey Eer- Any 


210 


Tem. Mich. 27 Car. II. 10 Cancellaria. 


And now, viz. the 16th of Decemb. 1675. gabe his 
Judgment accozdingly, and diſmiſt the Bill. 
Low Keeper. At the fozmer hearing, J looked on Sca- 


man as one who had, by occaſion of being Soltcito? in a 


foumer Cauſe, thzuſt himſelf into the Title, which made 
me hold him to all ſtrianels; but on the ſecond hearing, J 
find him a real Purchaſer, and at firſt as though Poſſeſſion 
had gone againſt him all along, which appears other wile; 


ſo thoſe two Circumſtances laid out of the Cauſe, tt refteth 


on the matter jn Law, in which alſo my Opinion was as 


gainſt the Defenvant, fo2 theſe Reaſons: 


< 


x{t. That the Limitation of the Jſſue of Julian is to be 
taken as to a Purchaſer, and conſequently carrieth but an 
Effate fo? life to the Iſſue, and the Convepance oz Aﬀſign- 


ment to be made to the Jſſue, though fo2 the Term to be 


interpꝛeted fo? the life of the Iſſue, as in Wild's Caſe, 6 Co. 
and otherwiſe all the Ilſues muſt have taken jointly, and 


not lucceſſively: But referring it, the Judge hath certiſied 


iſſue. 
Expoſition. 


his Opinion to the contrary, and not only that it was his 
Dpinfon, but as he tnfozmed me, that it was the Opinion 
of all the Judges with whom he had conferred, and gave 
Reaſons fo? ft, which J will be made part of the Oꝛder, and 
am content to etr in ſuch Company. e 
Reaſ. 1. The whole Term was to be aſſigned to Julian, 
and then there can be nothing left koz the Bꝛothers; but 
this Reaſon is Petitio principii. | 

And J am not ſo much moved therewith as was fad by 
the Dekendant's Councel, viz. It was a contingent Limt- 
tation, if J have Iſſue, the whole Term to my Tre 3 if no 
Iſſue, to my Bꝛothers. = | 

Reaf. 2. That the Remainder to the Bzothers after a 


Limitatfon to the Iſſue of Julian, is a void Limftation 5 


fo2 if it de taken as a Remainder to the Byothers, then they 

may not take it tit! all the Iſſue of Julian, and their Jſſues 
alſo be ſpent: Iſſue includes all, and is Nomen collectivum, 
and an Eſtate fo2 life of a Term deviſed to A. and afcer 
to the Iſſue of A. and fo2 want of Jſſue of A. to B. It was 
adjudged a good Remainder to B. in the King's-Bench 
fately, but reverſed in Camera Scacarii, on Ertoꝛ bought, 


and a difference taken between ſuch Limitation to Childꝛen 


and to the Jlſue; and cited Pears and Reeves's Caſe in 


Strickland 
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Srrickland Vid. contra Coker: 


Oker was reited fo2 Lives of the Pꝛebend of Ae Guardia of an 
being a Church-Leaſe, in truſt fo2 Robert Strickland a fant 1 in 
an Jafant, on a Treaty of a Marriage to be had betwen ee 
the Inkant and the Plaintiff, and 10001. Poꝛtion to the che Infant: The 
Jafant's uſe. | Guardian being 
An Jndenture was made with the conſent of Coker "_y to the In- 
Suardian, oz pꝛetended Guardian 3 whereby the Jnfant denture. 
dcovenants that the Leaſe ſhould be ſarcendzed, and a new _ 
Leaſe taken, and the Wife's life therein ko: her Tointure: 8ement. 
But though Coker ſealed the Jndenture, yet there was no 
Covenant oꝛ Agreement on his part, but was made Party 
only to ſhew his conſent, The Marriage was had, the Po. 
tion paid, the Husband died, the Leaſe ſurrendzed, and the 
TUite's life put in. 
The CUidow ſued Coker to aſſign foꝛ her life, and decred 
-accozdingly 3 and Coker pꝛetending the Truſt was in the 
firſt place to pay Debts to him, it was decreed the Debts | 
ſhould be paid out of the Truſt after the TUidow's 28 


The Decree was affirmed on a Re ; * 


Ee 2 DE 


N 9 * A 
«x n : 


. — 
at A, 5 - — - - 
— U ET IT IE Er ”, 22 
- . 
- « 


Term. Sanct. Hill. 


Anno Regis 27 & 28 Car. II, 


In 


— — 


Taylor contra Dabar. 16 75. 
ben \ Purchaſer of the Crown-Lands in the time of the 


make further late Mar, ſells part to the Plaintiff, and cove- 
Aſſurance. nants to make further Affurances : Pe on. the 


1 King's Reſtitution fo2 300 l. had a Leaſe fo2 bears 
evicted. ape to him under the King's Title. 


purchaſeth it, Decrte was he ſhould allign his Term in the part he ſold, 


Sir Hugh Windham and Sir Robert Atkins 
Plaintiffs; Henry Lord Richardſon, Bayly and 
others, Defendants. 1 


_ | The Caſe was. | 
A. mortgageth T Homas Lo2d Richardſon ſeiſed in F 1663. acknow: 
to B. and V. to ledged a Statute of 1000 l. to J. S. and the 2oth of 
r 4 June 1665. moꝛtgaged the Manoz of Aſhwood in the County 
che Manner of Ok Norfolk to the Platntiffs, fo2 2000 1. and the 22d of June 
Aſhwoed, ac- 1665. two days after moꝛtgaged part of the ſame, and other 
knowledges a Lands, (as was at firſt appꝛehended) to the Defendant B. 
Statuteto B.and The Moꝛtgagoꝛ dies: Henry is Heir. Bayly the ſecond 
after mortgages Moꝛtgagte agries with Marſhall another Detendant, Exe- | 


the ſame Manor : 

to C. and after Mortgages part of the ſaid Mannor and other Lands, to D. D. the ſecond 

Mortgagee purchaſeth in B's Stat. The firſt Mortgagee ſhall not be admitted to ſet aſide the 
the Extent on payment of what is due on the Stat, without payment of what is due on the 


ſecond Mortgage allo, 
_ LCuto?. 
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cuto? of the Contze, to put the Statute in Execution at his 
Coſts, and to pay Marſhall the Debt due on the Statute, 
after ſuch time as the Statute ſhould be extended, and an 


aſſignment made thereof by Marſhal tg Bayly ; the Statute 


is extended in Auguſt 1672. 
The Plaintiffs Bill is, that paying the debt an the 
Statute, it may. be (et aſide and aſſigned to them, and a 


- Decree againſt Richardſon to pay,&c. oz to be foze-cloſed of 


Redemption. Baily in his Anſwer acknowledges the Money 
on the Statute, viz. 1200 J. not pet patd, but offers to pay 
_ tt on aſſigning of the Extent. 


The queſtton is, whether the Plaintiffs (hall be admitten 


to ſet aſide the Extent on payment of the 1200 1. without 
payment of the 2000 l. due on the ſecond Boatgage, till the 


Statute is ſatisfied, accozding to the extended value, and 


not accoꝛding to the Juſtice of the Debt in Equity? 
Object. 1. The ſecond Yoztgagtes are in ſuch caſe p20- 

tected againſt a fozmer Yoztgage only on this reaſon, Be- 
cauſe they are intituled to Equity by laying out their Maney 
- truly on their Poztgage, and are intituled in Law by pur- 
chaſing in the kozmer Incumbzance; co that having Title 
in Law and Equity, he that hath only a Title in Equity 
ſhall not pꝛevail againſt Law and Equity + But Baily hath 
no Title in Law; fo2 though the Statute be extended, yet 
it is not aſſigned to him, and he hath not pet paid the 
1200 l. and the Plaintiffs are ready to diſcharge him of 
that: And lo offer, 

Object. 2. The Defendant hath in his Moꝛtgage made af- 
ter the Plaintiffs Moztgage, not all the Lands moꝛtgaged 
befoze to the Plaintiffs, but only part thereof, and the Sta- 
tute covereth the whole: Now if the Defendant may by the 
Purchaſe of the Statute thereby defend himſelf as to what 
is in his Moztgage, vet he may not defend himſelf againſt 
the Plaintiffs, as to ſuch Lands as are not in his Yozt- 
gage: As if A. acknowledge a Statute to B. A. being ſeiſed 


of the Pannozs of E. and C. and after A. moztgageth E. to 


one, and C. to another; if E. purchaſe in the Statute, he 
tall ſecure himſelf againſt all Men ſo far as his own debt 
ts, and alſo as to one Moztgage but not to both. 
The LowdChancellor was ſtrongly of Opinion againſt the 
Plaintiffs in both points, but ſome queſtton of Fact ariſing; 
viz. Chether any of the Lands moꝛtgaged to the Plaintiffs 
were in the ſecond Yoztgage 02 no: The Cauſe was put off 
on . 
Note, 


2 14 Term. Hill 2.7 & 28 Car. II. in — 


Witneſs. 


Ireland. 


Note, Jf a Man be named Defendant who is pꝛoper to 
be a Mitnels in the Cauſe,the Plaintifl muſt by ozder ſtrike 


out his name befoze Anſwer, but after Anſwer he may by 


o2der examine him as a CUitneſs, though his name — not 
ſtruck out of the Bill, if he be otherwiſe competent, as if he 


; diſclaims, 02 have no Intereſt, 02 only as a Truſtee, 


Cartwright contra Pertus. 1 6 75. 


\Artwright exhibits a Bill againſt Perrus : They were 
Jofnt-Tenants of Lands in Ireland; the Plaintiff 
p}ays an account of the Pꝛoſits, and a Partition ok the 
Lands. 

12 Feb. 1675. The Lozd Chancellor declared, that as to 
the P2ofits the Bill was good, the Perſon being in Eng- 
land, fo2 they are in the Perſonalty ; but as to the Partt- 
tion, which was in the Realty, he could not here pꝛoceed, 
fo? he could not award a Commiſſion into Ireland: And the 


Bill fo2 a Partition was in the nature of a Writ of Parti- 


tion at the Common Law, which lyerh not in England fo2 
Lands in Ireland. 5 
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CE Chas Price Thais: and Elizabeth honed ; 


and Herbert Evans Defendants. | 


— | Iles Morgan, on the Parrtage of Cicely yy hy 
[ 


Daughter to Thomas Price, Father of 
Plaintiff, agreed to pay to William Price, Fa- 
ther of Thomas, 1000 Marks fo? her Poꝛtion, 
and William Price the G1andfather' of the Plaintiff was to 


ſettle Lands on Thomas and Cicely. The Settlement was 


made, and all the Potion paid but 118 1. 3 s. 2 d: which 
Giles Morgan did keep in his hands, bett the Jotncure- 
landol Cicely was incumbyed. William Price, to whom the 


118 |. was due, made his TUtill, and thereby declared that 
x18 |. ſhould be paid to Henry his yormger Son in truſt 
to take off the — on the Lands, ann made 


Henry @ and Ann hig Execatops ani Viet Anno 1634. 
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Mich. 1637. Thomas finding the Land not diſcharged, 
exhibited his Bill againſt Giles Morgan his Father-in-law, 
who owed the 1181. and Henry who was to receive it; and 
therewith to clear the Eſtate, that the 118 J. might be paid, 
and the Land diſcharged : To his Bill Giles in his Anſwer 
did confeſs the 118 J. to be unpaid, and that he was ready 
to pay it; on clearing the Incumbꝛances the Cauſe went 
on to publication, but befoze hearing Giles died, and made 
W. Morgan his Erecutoz : But pet Thomas bzaught on the 
Cauſe to hearing, againſt Henry and William Morgan, 
Executo2 of Giles'pzeſent in Court, (as the Over at hear- 
ing recites) that William Morgan conſented to pay the 
1181. 4 | | | 
Mhereupon it was decr#d the 12th of October, 15 Car. 
That Str Edward Salter take the Account what was unpaid 
of the Poztion, and a courſe directed fo2 taking of the In. 
cumbyance ; and if William Morgan will keep the Mony in 
his hands any longer, he is to pay Intereſt. 
A Repozt was made, and a Decree dꝛawn up. 
Thomas Price dieth, and Henry Price dieth; Charles 
Price paid the Jncumbzance out of his own Eſtate, and 
takes Adminiſtration of Henry Price's Eſtate and of Wil- 
liam's. William Morgan, Erecuto2 of Giles, deviſeth by 
his CUill ſeveral Lands to his Exetutrix Elizabeth, and to 
Herbert Evans Defendants, to be ſold to pay his Debts ; 
The Plaintiff pzays Satisfaction out of the perſonal E- 
ſtate of Giles and William Morgan, and out of the Lands. 


Debts, iſt. Much debate aroſe, whether the Bill was a Bill of 
Truſts, Revivoz, oz an Diiginal z fo2 after ſo long time the Loꝛd 
Executors. Chancellor on hearing the Caule, it being then repeſented 
Waſte. viz. De. 39 a Bevivoz, o2dered a Dilmiſſion: But on ſecond. hear⸗ 
vallavit. Ing it appeared to be an Oꝛiginal Bill, and the Decree ſet 
fozth but as Ebidenſde. Foo vert 


Adly. But diſmiſt Herbert Evans, who was no Erecutoz, 
but Deviſee of Lands to ſell to pay Debts; fo2 his Loꝛd⸗ 
ſhip declared that. ſuch Pꝛoviſion to pay Debts, did not ex 
tend to debts of the firſt Teſtatoꝛ Giles, no: to make Sa- 
tisfaction out of the Lands, if William Morgan, Executoꝛ 
of Giles, had waſted the Eſtate perſonal of Giles to the value 
of the debt, and lo it became the debt of William in Equity, 
and he while he lived liable in Equity to make Satisfaction 
to the value of ſo much as he had waſted, and in — : 
e 5 the 


I 
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the Lands deviſed to be ſold fo payment of debts ought 
to be liable. 


L oꝛd Chancellor. Although by the Common Law, when 
the Executoꝛ waſts, his Executoꝛz ſhall not be liable, be- 
cauſe it is a perſonal ang; it is otherwiſe here, and the | 
Common Law will come to it at laſt ; and therefoze what⸗ 4 
ever Eſtate of Gyles is come to Elizabeth, oz to the = 
hands of William, which William her Teffato2 waſted the | Il | 
| 
| 


— — — — — + 


— -_— —_ 
* 20 8 _- 


_ perſonal Eſtate of William in the hands of his Executrix 
ſhall anſwer, 

But the charge 02 duty which fell upon William by wa- 
ſting the Eſtate of Gyles is not ſuch a debt as is within 
his Mill, when he willeth his Lands to be ſold foz pay- 
ment of his debts ; fo2 it is not pꝛoperiy a debt by Con- 

tra, but a debt oz duty arifing ex maleficio, which J hold 
not within the meaning of his Till. Therefoze difmils 

the Bill as to Herbert, and let the other Defendant Ex⸗ 

ecutrix account accowing to theſe directions. Moſely 
and m Caſe was cited at the Bar. 
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Anonymus 


FF a Suit be in Chancery fox a debt fon Rent by Leaſe ation. | 
Parot oꝛ ſimple Contrag, and beginneth within time 5... 21 Jae. 8 
Limitation, and be dilmiſt after the time of Limita⸗ i 
tion, the Court will not awer the Defendant to take no 
advantage of the Statute of Limitation, See Boſcowen 
and Boſcowen's Caſe. But if in ſuch Suit the Party be 10 
_ by Act of the Court, as by Jnſunctton, &c. its other- "ns 
; fot the Act of the Court ſhall do no pꝛeſudice, as in vp 
5 Caſe of Demutrers at Common Law. | 


Inglct and lagle. 


Win, examined to the * on OWE] r j 
| Covenant not re- examined on the ſame Jnterro- tion. | 


gatoyp, although TRE fn the firſt uncertainty, 
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Ef Je Eaſt- . Ce ompany contra Wen to have 
an Account of his Imployment, and charged him 
with divers Deceipts and Omiſſions in his Books 
of Accounts, which he had ſent and delivered: 
To which the Plaintiff pleaded. The C W on 


the Plea was, vix. 


DE Company bad one chief adap at Bantam, and 


Eaft-India 
aſt-India other inferio2 Facozies, as at Jambee and other 


Company. 


there had power to place other Faco2s and Chiets, and ta 
inſpect their accounts, place and diſplace them. Bantam 
Factozy. and Council placed the Defendant chief Facto2 
at Jambee, who acts in that Service ſir years, and then 
gave his account to the Factoꝛy at Jambee, which was there 
allowed, and then was again te-examined by the Chief and 
Council at Bantam, and ſent to the Company here: Any 
here the Company dzew many Exceptions to the Defen- 
 dant's accounts in Tiriting, and ſent them to the Facozy 
at Bantam to inſpect and examine, which they did; and on 
full peruſal and examination thereof they allowed the ac- 
counts and diſallowed the Exceptions, and made a bal- 
lance of Pony due to the Defenvant, and charged the 
- Company here with Bills of Exchange to pay it. The 
Defendant returned into England ; the Company patd part 
of the Bills of Exchange, and delivered to the Defendant 
divers Goods of the Defendants, as Pepper, &c. but now 
ſue fo2 an account, ſuggeſting the (ame Errozs and De: 
cCefpts fozmerly taken and examined, and diſallowed :' To 
which the Defendant pleaded the Matter afozeſafd, and 
that reſted quiet till he pꝛeſſed fo2 the reſidue of his Mony 
due on the account and Bill of Erchange, and farther 
that divers of his Uouchers were fozceably taken from him 
by the King of Jambee a Heathen ; and his Books and 
| 7 many of his Uouchers delivered up to the Facozy at Ban- 
U tam, without which he could not account; but the Com. 
| | -— wp offered that he ſhould have the uſe of his 
__ 2500 * 


1 


places in which the Facozy, viz. their Agent and Council 
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Che! Loꝛd Chancellor diſallowed the Plea, and that the 
Defendant ſhould anſwer ; koz he ſaid that this differed 
from other Caſes, fo2 it was a National Cauſe and Con- 
cernment, and nothing ſhould diſcharge the Factozs in In- 
dia but a Releaſe o2 diſcharge from the Company its ſelf, 
elſe their Agents may by mutual connivance ruine the 
— Company. 

Another Point was the Company impoſed a great Ua- 
lue on Commodities, pzohibited by their Agents to be 
traded in, viz. five, ſir, oꝛ ſeven times the value; pet the 
Defendant ruled to anſwer though it were a Penalty. 


Ff 2 D E 


219 


220 


Mortgagees. 
Heir. 


Adminiſtrators. 


DE 


Term Sanct. Mich 


Anno Regis 28 Car. I. 
In 


CANCELLARIA. 


Noy contra Ellis. 


Oſiſtow moꝛtgaged Lands to * Noy and bis 
Heirs; the Condition was to pay the Monp at a 
day to the Moꝛtgagee his Þefrs, Erecuto2s, Ad⸗ 
miniſtratoꝛs o2 Aﬀigns ; the Mony was not paid, 

the Moꝛztgagee entred and died; thꝛee of the Defendants, 
as his Detrs entred; Julian, TUife of the Moztgagee, takes 
Adminiſtration, then bzings a TUrit of Dower againſt the 
Deirs ; and others bing Actions of debt againſt the Heirs 
on Bonds, wherein the Moztgagee bound him and his 
Peirs; the Mike erhibits a Bill againſt the Heirs and 
the Yoztgagoz, that the Moztgagoꝛ may redeem, and the 
Deirs reconvey to the Moztgagoz, and that ſhe as Admi⸗ 
niſtratrix may receive the Mony; and decreed accozdingly. 
The Dbjectons againſt the Decree were, viz. 
I. 3 Condition was to pay to the Deirs, Execu⸗ 
to2s, C 
2. The Yottgagee had entred, and by his aa, as far as 
in him lap, made it part of the real Eſtate. 
3. The Plaintiff by bzinging a Writ of Dower had la a 
dane alſo, 
+ There were W but Aſſets ſufficient with Ober 


5. Net- 
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5. Neither were any Childzen oz Potions to be paid, 


6. The Law gave the Eſtate to the Heirs, Siſters of the 


Moꝛtgagee, and the Adminiſtratrix came not in by the Ag 
02 diſpoſition of the Moztgagee; and it were hard to take 
away a legal Eſtate from the Heir to give it to an Admt⸗ 
niſtratrix, who ought to be leſs favoured than the Peir, 
who always muſt be of the Blood, An Adminiſtration 
may be to aStranger, and whether he be o2 not, his Title 
is the ſame only by the D2dinary. | 

The Pꝛecedent between Tilly and Egerton and others 
was cited. Foals 
Notwithſtanding theLozw Chancellor decried ut ſupra. He 
laid he had conſidered all the Pꝛecedents, and held no differ- 
ence where payment was to be to the Heirs and Executozs, 
&. oꝛ to the Executoꝛs only: But in Caſe the Mony had bien 
paid at the day of payment to the Peir, there it was well 
to the Heir; but if it were not at the day then, it ſhould 
return to the perſonal Eſtate, fo2 it came from thence, 
and ſhould return thither again, and laid, it was needful 
that Point ſhould be ſetled; and no matter what the Law 


is, ſo it be certain, as Chief Baron Walter ſaid ; and 
concluded all Yoztgages pertain to the perſonal Eſtate 


though made in Fee, 
_ Culpepper and Auſtin. Auſtin contra Culpepper. 


IR Thomas Culpepper the Father, the 29th of Febru- 
\ I ary, 1642. by his (Will in wziting deviſed, That ik all 
his debts might be paid out of his perſonal Eſtate, oz out 
of the Rents and Pyofits of his Lands, then Henry Cul- 
pepper his Bzother, and Sir Nicholas Criſp, who he rr. 
' Lited to be eſtated fn his Lands in truſt ſhould convep 
his Lands to the Plaintiff, his Son, at his age of one 
and twenty years, and receive the Pꝛolits in the mean time, 
and made them Executoꝛs and dyed, the Plaintiſf, his Son 
and Heir, being an Inkant. | 

And ſuppoſing the Executo?s had raiſed ſufficient to pay 
the debts. £655. he exhibited his Bill agatnſt the Execu⸗ 


tozꝛs to have the Lands, being one and twenty years of 


age, This Bill was not pzoſcuted divers years, and was 
grounded only on the Null, which tn truth was revoked 
bp a Deed made by Sir Thomas Culpepper in March fol- 


towing in truſt, whereby the Lands were W ta 
OR. © ; them 


——— 
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them and their Peirs to ſell to pay his debts ; fo2 by the 


Mill the Executozs had only an Authozity to ſeil, and that 


of two parts; by the Deed they have the Eſtate not on!y of 
the two parts, but of the whole; and there were other va- 


 riances in the truſt limitted tn the Till and Deed. 


Jn 1660. the Plaintiff Culpepper exhibited a ſecond Bill 


- againſt Henry Culpepper, the Executoꝛ, and others to the 


ſame eflec. 
And a third Bill againſt Henry Culpepper the Executo?, 


and Sir Robert Auſtin, to the ſame purpoſe ; but herein 
charged not only the ſaid TUill, but that the Defendant 
pretending to the Lands ſome Title by ſome other Deed 
02 Till had entred, &c. and pꝛaped an Account. 


Sir Robert Auſtin by Leaſe and Releaſe dated the 


16, 17 July, 1661. by advice of Serjeant Broom on per- 


uſal of the Deev made the 9th of March, 1642. after 


the Mill (but it ſeems he was not acquainted with the 
ill) fo2 a full conſideration, viz. 1120 J. (actually paid, 


900 1: and the reſt then ſecured) did purchaſe the Lands in 


queſtion being not wozth above 55 1. per annum; at this 


time Sir Robert Auſtin was named Party in the laſt Bill; 


no Proceſs taken out againſt him till November, 1661. 


Sic Robert Auſtin anſwered and died, Sir J. Auſtin, 


his Son and Yeir, exhibits his Bill fo2 Relief, ſuppo- 
| ſing Colluſion between the Uncle of the (aid Heir and him; 
and in truth the Anſwer of the Uncle to the laſt Bill came 
in the 17th dap of June, 1661. the lame day wherein Sir 
Robert Auſtin purchaſed, and paid his Mony; and the 


ſerving Pꝛocels on Sir Robert Auſtin in November after ; 


- and it was p2oved that the Plaintiff offered Henry Cul- 
pepper Son of Henry, the Uncle, that he would quit his 
Father, Henry Culpepper, of all Accounts, and releaſe 
him if ſo be he would comply with him in the Accounts; 


fo2 he ſaid he intended to lay the burden upon Auſtin, and 
ik he would ſo do he ſhould not want fo2 200 Angels; 


but the ſame witneſs on the other part (woze he did not 
accept thereof, but faithfully mangged the Account, Cul- 


pepper's Blll being bꝛought to an Hearing againſt Auſtin, 
The Lod Chancelloz Aſhly heard that Cane, and 


on hearing ſeveral Owders made in Auſtin's Cauſe, di⸗ 
rected an Account with (pecial directions (inter alia) an 
Account made by the Uncle in pꝛeſence ok the Piaintift to : 
j be conadered. 


Now 


—_—_— 
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Now Auſtin's e Cauſe £ coming to be heard by the Low 

Finch many things were moved, and that this Cauſe could 

not receive any final determination till the Accounts be- 

koze the Maſter were ſetled, which depended by ſeveral 

Exceptions taken by Auſtin, whoſe Bill was not bꝛought 

on by him, but by the Defendant Culpepper, Plaintiff in 
the other Cauſe. 


There were divers things agreed and reſolved : 1 1. 1. That Truſt to fell; 


by the Truſt in the Mill to ſeit , the Purchaſoz did pur⸗ 
chaſe at his own peril, if the perſonal Eſtate and Pyofits 
of the Land recetved were ſufficient, and afterward became 
inſuflictent. 


2, But if the Cruſt were as in the Deed, the Purcha- 
ſoz was ſafe; fo2 the Uendo? is lyable, not the Purchaſoz, 
I the Conveyance be to ſell to pay debts, it pertains not to 


the Purchaſo2 in ſuch Caſes to enquire if the debts be ſa- 


tisfied, eſpecially when no Schedule of debts is made to 
ground his 2 _ elſe no * truſt could ever be 
executed. : | 


3. But in this Caſe the Heir (who is intituled to the 
Lands after ſufficient is raiſed, to have the Lands by a 
- truſt implied, and a truſt reſulting on conſtruction of the 
truſt though not expꝛeſt) doth attach his Claim by exhi⸗ 
biting his Bill, and then no Man map purchaſe after the 
Bill Lite pendente : And when the Bill was exhibited 
againſt Henry Culpepper, the Truſtee, it will bind him and 
all claiming under him, pendente Lite; and it was impꝛo- 
vident Councel to make Auſtin Party to give him occaſion 
to queſtion the account, and however now the account muſt 
go on. 

But J objected, that then it will lie in the power of the 
IDetr to hinder oz delay Sale oz payment of debts, fo he 


Lis pendeni. 


Nota, No Pro- 
ceſs then ſerved. 


map exhibit a Bill when he will, and no Yan can tell 


what the Event will be at * end ol the Suit: 


Anonymus. 
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Anonymus. 19 December 1676. 


"ÞE Low Chancellor Finch declared, that it was 
Bas Wi lately teſolved by the Lows in Parliament, that 
n the Widows of Peers ought to have no Paivilge ot Par- 
But 1 676. re. lament, becauſe they are not to be called to Council; 
ſolved in the and cited the Mohun's Cale, though foꝛmeriy thep 
Lords Houſe to Had been allowed it 3 but they are to have ** of 


Parliament Pri * 


the contrary, Peers, not to be arreſted. 


that the Wi- 


does had Parliament Privilege. 
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Sims contra Urry. 25J ary 16 76. 


we Plaintiff had a Bond of 401. quadragin- 401.Bond to pay 
"44 ta libris, to pay 200 I. which ſhould have been 200 l. aided. 


quadringentis. The Defendant was ſued in The Heir 
Chancery as Pelt and Executo? to the Obiſgoz, be . 
the Obligoz having bound him and his Peirs. The. b — — 
Plaintiff had relief, though the Dekendant offered to ,, Rt wary” 
avmit the Bond to be 400 l. and ſo try it. have been: 
The Lozd Chancellor decreed an Account befoze a Ma⸗ 
ſter of the Pꝛoſits of the Land from this time, viz. of the 
Decree, becauſe the Defendant offered not ſo in his An⸗ 
wer, and at Law on Oyer, the Uartance would appear: 
Pet the Defendant offered not to demand Oyer of the 
Bond at Law; but it was now too late objected, the Þefr 
could not be bound but by waiting, and this Tititing binds 
bim but in 40 l. and the Executoꝛ could not pap it without 
à Decree, without a Devaſtavit to other Credito ls. 
Lozd Chancellor. Then the Plaintiff hath Judgment 
here, he ſhall have the ſame advantage as at Law; 


„ Perkins 
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AKA 


Perkins contra Avery, | Brown and Baker. 


= Heophilus Perkins, whoſe Executoz the Plaintiff 

18, poſſeſt oł certain Pieces of Pangings, put 

the em into the hands of Avery an Gpboldſterer to ſell oz 

; but having occaſion foz money, deſired Brown, who 

was a Scrivener, to lend him 500 1. which he did on the 
Hangings, and enquired firſt.of Avery, who was his Couſin 
and Neighbour, of the value of the Hangings, who infozm- 
ed him of the value: Afterwards Theophilus Perkins boz- 
rowed on the Þangings 100 1. moe, and gave a Judgment 
alſo fo 0 the Debt with Intereſt, the Hangings being fill in 
Avery's hands. Avery {old the Hangings at an under value, 
but Seeber Baker o; Brown knew of the Sale? they pꝛe⸗ 
tended they did not, and denied that they knew: But Avery 
after his Sale deſired the Plaintiff, then Erecuto? of Theo- 
philus Perkins, to ſell them; who refuſed ſo to do unleſs he 
might firſt ſee them, but could not; the money lent by 
Brown was Baker's, foꝛ whom Brown dealt as Scrivener, as 
they laid; but the Plaintiff, no2 Theophilus Perkins his 


-  Teffatoz, did not know thereof, noꝛ did Baker appear there. 


in, tho the Securities were in his name: The Plaintiff 
paid the Monep and Intereſt; the Note fo2 Judgment, and 
fo2 the Mortgage of the Pangings, were always in Brown 
the Scrivener's cuſtody, and on payment of the money delt- 
vered up to the Plaintiff: But the Þangings being ſold be- 
foze, could not be had; and Brown ſaid he had nothing to do 
with Avery, (as one Uitneſs depoſed at the payment, &c.) 
The Plaintiff exhibits his Bill to have the Hangings, o2 
the value in money. On a Trial againſt Brown, Baker 
and Avery, directed by the Court, the value of the Þang- | 
ings was found to be 800 l. | 
The Lozd Chancellor decreed the Defendants to pay the 
money. ” 
Brown aud Baker petitioned to be re heard, and that the 
Decrfe might be explained as to them only; that there was 
no reaſon to charge them, fo2 they put not the Dangings 
into Avery's hands, but they were placed in Avery's hands 
with power to ſell them by Theophilus Perkins, and ther | 
ought not to be charged by Avery's default, 


But 8 
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But my Loz Chancellor on long debate affirmed his 


fozmer Decre& ; fo2 by the Sale and Boztgage Perkins di- 


veſted his Pꝛoperty, and the Goods became Baker's,and A- 
very became Truſtee fo; Baker, and he muſt anſwer foz his 
Truſta Avery, who did ſell them after the Moꝛtgage. 
And though Brown pretends to act as a Scrivener only, 
and as an Agent to lend Baker's money, they are to be look- 
ed on as one perſon as to the Plaintiff ; foz the Scrivener 
keping the Securities foꝛ Baker, Baker truſted him thereby 
withal, and he had power to diſpoſe of the monies, and he 
unvertakes the ſame by keeping the Securities, and ſhall be 
anſwerable as Baker: And now after the long Pꝛoceedings, 
Ozders, Repozts and Trials, and decre it is too late. 


— 23 February 1696 


count, ſince which the Defendant was dead, might be en- 


(Lozd Chancellor.) What good will that bo pou when tis 
but to account? 
(:. Attorney.) The Decree was not only to account, 

but fo2 payment of certain ums. | 
(Lozd Chancellor.) Jt hath been done, and is ſo at 
Law, if Judgment be pzonounced tt ſhall be entred, though 
the Party die, let it be ſo here now. | 


R. Attorney moved, that a Dectte pzonounced in Decree enrolled. 
4 Michacelmas-Term, That the Defendant ſhould ac- Po Morters. 
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Craker & Vx. contra Parrott & Vx. 
The Caſe on Proof. 


, Ichard Spior, a Citizen of London, had Iſſue four 
Daughters, viz. the Plaintiff by his firſt Wife, 
und th Daughters by the Defendant his ſecond 

= TUaife; and by his TUili deviſed in theſe wozds, 


(having given thereby ſeveral Legactes :) 


As to the reſt of my Eſtate, One third part is due to my 
Children equally ; therefore my Will is, that rhe Portions 
that I gave in advancement of my married Children, ſhall be 
accounted in their Shares to make their Shares equal with 
my unmarried Children; One other third part belongs 
to my Wife, and the other third part which I have power 


to diſpoſe; the Legacies T7 me given thereout deducted, 
u 


I do intruſt my Wife with, during the time ſhe ſhall continue 
my Widow; and in caſe ſhe ſhall re-marry, I do will and 


deſire her to give unto my Children the Remainder of my 


Eſtate, according as ſhe ſhall think fir, and dieth, 
Che Widow marrieth again, the Remainder of the thirds 


_ after Debts and Legacies, was 16701. &c. The Executric 
after her Marriage, by wiiting recites, that her Daughter 


Mary 


4 
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Mary, who hav bin married by her, and her cozmer Pul⸗ 


band, againſt her own Jnclination, and her the ſaid Mary's 
- Husband left her one Child and no Maintenance, and was 
gone away; therefoze ſhe appoints to Mary 1074 l. to the 
Plaintiff 501. to the other two Daughters 257 l. aptece ; ſo 
_ as Mary had 21 times as much as the Plaintiff, and the o- 
ther two Daughters five times as much. 
The Bill complains of this unequal Diſtribution, but 
was dilmiſt by Mz. Juſtice Jones; but an Appeal was now 
to the Chancellor, who re heard the Cauſe, and ſet aſide the 
Diſtribution as dane contrary to the Truſt which was re⸗ 
poſed in her by. her Pusband. 

The Points debated at the Bar were; 

1{t. UUhether the power left to the TUife was not deter- 
mined by her Marriage, fo2 the wozds are erpzels, that he 
intruſts her foz ſo long time, viz. as ſhe ſhall continue his 
TUidow ; therefo2e ſhe having no power but by this Clauſe, 
ſhe cannot have the Power o2 Truſt longer than ſhe conti⸗ 

nueth his CUiivow, | 
To which it was objected, That her Power to- diſpoſe 
was, if ſhe re-marry, to give, &c. ſo ſhe muſt re-marry, and 
then give, &c. | 8 


Reſp. The occaſion of diſpoſing is in caſe of Marriage, 


which ſhe may do befoze; as a power to limit a Jointure to 
a Alike may be executed befoze Marriage, if Marriage fol- 
low : And reaſon was foz to truſt her no longer than while 
ſhe continued a Widow 3 fo2 when ſhe married though ſhe 
might direc, yet all the Eſtate falls under the power of her 
Pusband. - 

2dly. Admitting her power ceaſed not in point of time by 
her Marriage, yet fo great Jnequality ſhewed ſo much Par- 
tiality to her own Childzen above the other Child, the Plain- 
tiff, to whom ſhe was a Step-mother, as that the Court 
ought to regulate it: TUſhich it was urged the Court had 
power to do, and to diſpoſe, as the Father, if asked, would 
have done; and the rather in this Caſe, fo2 that the Father 
when he publiſhed his TUtll, declared to his Wife what he 
had, and left her no charge but the Plaintiff, and che ſaid 
the would be kind to her, and deal with her as her own; and 
olten in her Midowhood ſaid, the Childzen ſhould be equal. 


This was much oppoſed, but my Lozd Chancellor ſaid 
in effec, that he went on other Reaſons than were touched 
on at the Bar; he conſidered not the Caſe as _ of 
T ” ower, 
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| {5 Power, but as a Truſt in the Mike, which was to keep the 
| Childzen in obedience to her while a Widow ; but when ſhe 
| fhould marry, it was likely that the Reverence of the Chil- 
z den would not be lo much as befoze 3 and therefoze though 
1 he truſted her fo2 the Childzen equally befoze, yet when ſhe 
{ fhould marry he ſeems to give her a moꝛe arbitrary Power; 
il but that doth not make the Childzen rightlels. . 

| Then was moved, there could be no Decree, becauſe the 
| other Daughters were no Parties. | 

? Reſp. They may come in befoze the Maſter, 02 however 
i we delire but that this Diſtribution may be let aſide. 

1 

| 
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Elliot contra Elliot. 3 July 1677. 


* E Gzandfather Boztgagie, purchaſeth to bim Son truſted by 
_ ſeif the Equity of Redemption; and having two the Father. 


Dons, the eldeſt took ill Courſes, and had killed 
a Yan: The Gzandfather and the Boztgago? 
joined in a Conveyance to Thomas his youngeſt Son, but no 
Conſideration expꝛeſt, no2 Truſt expꝛeſt; but the O2and- 
father continued in Poſſeſſion, and leaſed, received the 
Rents, and by his laſt TUill deviſed the Lands to Thomas, 
but expꝛeſt not foꝛ what Eſtate, and died. | 
The Queſtion was, Ihether the Conveyance to Tho- 
mas ſhould be taken to be in truſt fo2 the Gzandfather, ac- 
coꝛding to the uſual Rule, oz no: And the queſtion aroſe 
between the Son of Thomas, and the Heir at Law. 


Againſt the Heir at Law, and to make it no Truſt : 

iſt, CUhere the Father purchaſeth in the name of his 
Son, it hath been frequently decreed to be an Advancement 
and not a Truſt, though the Father take the Pꝛoſits and 

keep Poſſeſſion z and though the Father after-ſuch Pur- 

- chaſe declare the Truſt, yet it is not good unleſs the Truſt 
be declared befoze o2 at the time of the Purchaſe, 

And lo now the Loꝛd Chancellor agreed, 


2dly. 
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2dly. It was objed ed, that the reaſon whp this Court 
had ſo as befo2e decreed, was in purſuance of the reaſon of 
the Common Law: A Feofiment is made by the Father to 
the Son generally, no uſe riſeth back to the Father, unleſs 
it be expꝛeſt. 

3dly. The Will erbꝛelling no Eſtate, contradiqs not the 
Rule; but one Mitnels doth erpzeſly depoſe, that the 


Gzandfather's Direafon was to de vile, &c. to Thomas and 


his peirs: And another Witneſs depoſed ad idem, to the 
beſt of his Remembzance, and as he believed, which was not 


pꝛeſt as if ſuch Parol Declaration could enlarge the ill, 


but as an Evidence of the Truſt and Intent; and there 
was reaſon to do fo, becauſe of ou 1 of * elder 


7 Son. 


But the Loꝛd Chancellor decreed it a Truſt fo2 the 
Gzandkather, and took the Difference between a Son kozmer⸗ 
iy married and pꝛovided fo, and between a Son unpꝛovid⸗ 
ed koꝛ. In the latter Caſe, if the Father purchaſe Land in 
the name of a Son, and pay fo? it, oꝛ convey Land to his 
Son, it (all be taken not to be a Truſt ut ſupra, but to 


be an Advancement oz Pꝛoviſion fo2 the Son, becauſe the 


Father is undet an Obligation of Duty and Conſcience to 


pꝛovide fo2 his Child in ſuch caſe ; but after he hath pꝛovided 


foꝛ Him, he is under no farther Obligation to pꝛovide moze 
than fo2 a Stranger, and elle no Father could truſt his 


Child: And this difference J take, and ſhall always ob- 


 terve, and the Pꝛook is dekedive to alter the Cale. 


Foreign A ttach - 
ment. 


Anonymus. 


"Dward Turney was endebten to Edward Denham by 
Bond, and took of him divers CUares to barter and 
trave fo2 fn the Eaſt-Indies. Turney in his return homeward 


dleth Jnteſtate, poſſeſt of divers Goods in the Ship, Daws 
- poſſeſſeth himſelf of the Goods, and Moyor gets them into 


his Poſſeſſion. Anthony Turney takes out Letters of Admi- 
niſtration, and he bꝛings a Bill, Hill. 1673. againff Daws 


and Moyor to diſcover the Eſtate. 13 March 1673. Moyor 


enters a Plaint befoze the Wapoz, &c. of London, againſt 


the Avminiſtratoz, on a Bond fo2 Monep, wherein Edward 


Turney the Jnteſtate was bound to him, and hath Pꝛoceſs 
thereon, The Officer returns that he had — Anthony 


Turney 
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Turney by Goods (naming them) in the hands of Moyor, 
which were the Inteſtate s, and immediately Pꝛoceſs on 


14,15, 16, 17, the ſame days of the lame Month of March, 
and the Goods condemned in kour days. Denham ſueth the 
Inteſtate at Law, and by Nihil dicit obtains Judgment on 
the Bond. Daws doth the like on another Bond; but theſe 
Judgments were alter the Judgment on the Fozeign At⸗ 


tachment, and pending the Suit in Chancery by the Admi⸗ 
niſtratoꝛ: But Denham after exhibited a Bill againſt Tur- 
ney the Adminiſtratoz, and Daws ; but Moyor was no 


Party to that Suit, and Daws had a Suit there againſt 
Turney, Moyor and Denham. Fs 

All thzee Cauſes came to be heard together : Decreed 
int alia, foꝛ Daws and Moyor, to account fo2 the Eſtate 


which came to their Hands, Books, &c. to be bzought in, the 


Eſtate, over and above juſt Allowances, to be diſtributed 


pꝛopoꝛtionably among the Creditoꝛs, accoding as by Law 
they ought to be paid, and that the Judgment in the Fo- 
reign Attachment (ould be ſet aſide, but the Goods return- 


ed fo2 Denham's Adventure, to be no part of Edward Tur- 


ney's Eſtate. Moyer pꝛocures a Re-hearingzand inliſted,that 


his debt being by Bond, as well as the debt to Denham and 
Daws, tit was hard enough on him that the Judgment which 
he had on the Foꝛeign Attachment was ſet aſide, fo2 he had 
therein done nothing tllegal, and it was lawful fo2 him to 


ſecure his debt by any legal Courſe ; but as the Decretal 


D2der is penn'd, he ſhail not only loſe the benefit of his 
Judgment, being firſt and pꝛecedent in time to the other 
Judgments, but ſhall loſe his debt; fo2 the other Judgments 
will be pꝛeferred befoze his debt by Bond, unleſs he may aid 


himlelk by his Judgment on the Attachment: But he de- 


clared, and was contented that this Judgment ſhoulda not 
pꝛejudice the other debts, but all to be payed ratably and 
pꝛopoꝛtionably, fo that he might Have a Share of the Eſtate 
equally, accozding to the pꝛopoꝛtion of his debt; but that as 


now the D2der is penn d, he will be wholly excluded till the 


debts to Daws and Denham be patd, which may ſwallow the 


Chancellor. Jf a Suit be begun in Banco Regis, Com- 


muni Banco, &c. no Fozeign Attachment foz a debt, &c. ſhall 
prevent the Judgment of that Court, no? ſhall it pzevent the 
Judgment of this Court, &c. and therefo2e J confirm the 
Decree made, and ſet aſive = Ts and Judgment 


Te Ten 29 Car, ILin Cancellaria, 


on the Foꝛeign Attachment: You foxſook the Þigh way and 

— it, and went in a By wap, therefoze take pour 
chance. EL 

Decree again Then it was objected, that the Adminiſtratoz's Bill was 

one who is not not fo2 payment of the other debts, but only to diſcover the 

a Party, Eſtate, and Denham no Party to that Suit of the Admint- 

. ſtratoꝛs, and Moyor no Party to Turney the Adminiſtra- 
to2s Bill; but Daws was, and Moyor no Defendant to 

the Bill of Denham, therefoze he could not have any De- 


tree againſt Moyor as now he hath, 


Chancellor. They were all bzought to hearing together, 
andreaſon was that it ſhould be ſo; and on hearing of them, 
the Juffice which was to be done on them all appeared, and 
accoꝛdingly decreed, and you ſhall not ſever them now. 
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Hilliard contra Gorge, &c. 


RY. 9 


liard the Platntiffs Father 2100 1: fo2 his Jntereſt decreed. 


in a Plantation in Barbadoes, with Covenants to 
enter into ſeven Bonds fo2 the Money, 3001: each 
Bond. Gorge enjoyed the Plantation, but no Convep- 
ance made to him; but Hilliard died, and made Speake 
and Hely Executoꝛs, in truſt fo2 the Plaintiff an In⸗ 
kant. 6001. was paid: Hely (Five of the Bonds being 
due) delivered them up, and takes Bonds of the ſame 
Sums in the name of himſelf and his two Co⸗Executoꝛs, 
and ercuſeth himſelf, becauſe Gorge had received a Come 
miſſion krom the King to go to Suranam, &c. And ſo to 
mend the Security, he took five new Bonds; but by this 
5 oo I. Intereſt was loſt to the Infant; 


Low Chancellor decreed the payment to be made acco2d: 
ing to the times of payment in the firſt Articles; and 
Gorge and Hely to be charged therewith, notwithſtanding 
that Hely had on taking the new Bonds releaſed Gorge of 
the Articles, 12 5 | 


Dh 2 Bray 


Fs Gorge, did by Articles ſealed to pay Hil- Intereſt loft 
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Term deviſed to 
A. for life, and 
aſter to the Heirs 


of the Body of A. 


Term Mich. 2 9 Car II. in Cancellaria. 


Bray contra Buffield. 


" Efſ# fo2 years deviſed the Lands to his Wife fo: ber 

life, ather her death to the Peirs of ber Body, and 

fo} want thereof to J. S. and dieth. The Executoz con- 

ſents to the Legacy, the like dieth without Iſſue 3: The 

queſtion was, whether the Executoꝛ of the Pusband oz the 
Wife ſhould have the reſidue of the Term? 

Pemberton.) Had the Devile been to the CUife, and the 
Peirs of her Body, the whole Term had been hers, and 
any Remainder void, and the Executozs could have had 
nothing; but it is deviſed to her fo2 her life, and afterwards 


to the Peirs of her Body; in which Caſe ſhe hath but an 


Eſtate fo? her life, and after to her Þetrs, &c. Mow the 


wozd (Heirs) is a good wo2d of Purchaſe, and the Heir 


of her Body ſhall take by wap of Purchaſe : Put caſe the 
Devile had been to the Mile fo2 life, and after to the Heirs 
of a Stranger, there it ſhould have veſted when it fell, in 
the Heir of a Stranger as a Purchaſer. - 

(Reſp.) J ſuppoſe he meant that the Stranger, to whoſe 
weir the Deviſe was made, was dead at the time of the 
Deviſe, oz at leaſt at the time of the Deviſoz's death. 

(Elle quære.) And why not in this caſe, when a CUill 
map be expounded two ways, and one May the Teſtatoz's 
Uli and Meaning, will take effec, but not if the c71ill be 
expounded the other way, then that Expoſition ſhall be 
taken, which beſt ſtands with the Teſtatoz's meaning; fo2 
the Mike ſhall have it fo2 her life, and the Heir after as a 
Purchaſer 3 but the other way of expoſitfon excludes the 
Deir ; In caſe of a Freehold limited firſt to the Anceſtoz, 
and afterwards mediatelpy o2 immediately ; the woꝛd Heirs 
are a Limitation z fo: Þefr and Anceſto? (ſucceed, but not 
Þeſr and Teſtatoꝛ of a Term, and the Remainder after the | 
Limitation of an Intatl, is vold. 


Lozd Keeper e contra. The Teſtatoꝛ meant an Intaſl to 
the Mike, which cannot be, becauſe then there chouid be a 
Perpetuity of a Term; and though there be difference in 


 wozys when Land of Frivhold fs deviſed to one fo? life, the 


Remainder afterwards to his Heirs, medfately oz immedi⸗ 
ately ; and where a Term is ſo deviſed, the difference is 


= in woꝛds, the Telfato?'s meaning is the ſame, and new 


Cltates, 


Tem Mich 29 Car. 11. in Cancellaria 237 ; 


Eſtates, Jointures and Settlements, are of tong Terms, 
and a Simliituve is between them, de. 


— 


Ane 21 Novemb. PE 


pe Suit was fo2 Tithes in Chancery: The Defen- 
vant being in contempt fo2 not anſwering, was 
byought by _ Ozders to * = ; = being indeed a 8 
uaker, refuſed to anſwer on t pays to anſwer 
without Dath. Juriſdiction. 
Loz Chancellor did admonith him of the Peril, viz. that 
the Bill muſt be taken fo2 true, entirely as it is laid if he 
- anſwered not; but he ſaying as befoze, the Chancellor pꝛo- 
nounced his Decree, though Sit John Churchill not being 
of Councei, but Amicus Curiz, ſaid that this Cauſe fo2 
Tithes, eſpecially (mall Tithes, was not pꝛoper fo? this 
Court, and had not been uſed. 
Chancellor decreed fo} the Plaintiff; and refer'd the Aa- 


luation to the * | 


Manaton contra Squire. The ſame Day. 


Maſte decreed, though many Reaſons tending tg Common. 


"A neuen between Tenants in Common of a great Tenants in 
tent Jnconveniences, viz. want of Paſture, Shade, &: Partition. 


Foſter contra Denny. 4 Decemb. 16 77. 
The Caſe. | 


Uke the Father, deviſeth to his catite, Muther-in-law Guardian. 
to his Son, the Cuſtody and Tuition of his Son, an 

Intant of about ſeven years of Age and died: The ite 
marries meanly, viz. her own Servant, and he dying; ſhe 
 marrtev.a very mean perſon, Foſter : The Uncle of the 

Bop gets poſleſſion of him, and ſends him into France, 
where he placed him in a Pꝛoteſtant College fo2 his Edu: 
cation. The Court on Inkozmation that the Child was 
eloigned by the Uncle, (ued out a TUrit of Homine reple- Homine 8 
giando, and this day was appointed to hear why the Writ 4. 


ould not be diſcharged. 
| Low 
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Parliament. 


Maſter of a Ship. 


Owner. 


Merchant. 
Foreign Sen- 
CeNCe. 


Loꝛd Chancellor. here there is a Guardianſhip by the 
Common Law, this Court will intermeddle and ozder ; 
but being here a Guardtan by Act of Parltament, J cannot 


remove him oz her, but in this and all other the like caſes, 


they ſhall give Security not to marry the Child, infra annos 
nubiles, oz conſent, 02 be aiding to the Marriage of ſuch, 
poſt annos nubiles, during minozity, without acquainting 
this Court therewith but J cannot reſtrain the Jnfant 
from Marriage, ad annos nubiles, and the Uncle was o2- 


dered in this cale to ſend koꝛ the Bop home, &c. 


Anonymus. 


Maſter of a Ship, ſo appointed by B. Owner, treats 
| with the Plaintiff to take the Ship to Freight fo 
do Tuns, to ſail from London to Falmouth, and thence to 
Barcelona, without altering the Uopage, and there to un- 


lade at a certain Rate per Tun: And to perfozm this, the 
- Maſter obliges the Ship, and what was therein, valued at 


300 l. and accoꝛdingly a Charter Party was made and 


ſealed between the Maſter and Merchant, but the Dw- 


ners of the Ship no Parties thereto : The Maſter de- 


viates, and commits Barratry, and the Merchant in ef- 


fea {oſeth his Uoyage and Goods; fo2 the Merchandize 


being Fiſh came not till Lent was paſt and was rotten t 
The Merchant's Facto? hereupon ſueth the Maſter in the 


Court of Admiralty at Barcelona, and upon an Appeal to 
a higher Court in Spain, hath Sentence againſt the Wa: 
- fer and Ship; which coming to his hands, viz. the Mer⸗ 
chant's hands, the Owner biings an Action of Trover 


fo2 the Ship; the Merchant ſues in Chancery ta ſtop 
this Suit, and another Suit bzought. by the Owner koz 
Freight, claiming Deduction out of both koz his Dama⸗ 
ges ſuſtained by the Maſter by beach of the Articles by 
the Maſter ; fo2 ik the Owner gives Authozity to the 
Maſter to contract, oz doth allow his Contraa, he ſhall 
be liable to Loſs as well as Gain by occaſion - of that 


Contract; and if he will have the Gain, viz. the Freight 
by the aſter s Contra, he ſhall alſo bear the Loſs; and 


a Contrac made by my Councel is as ik J make it my 


ſelf, Indeed in caſe of Bottomry after a Uoyage begun, 
the Maſter cannot oblige the Owner beyond the value of 
the Ship, but this Cale is, ut ſupra, on Contrad, 


Low 


Tem Mick 29 — Car. ITE in — 
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Lo Chancellor. Che Charter Party values the Ship at 
a certain Rate, and you ſhall not oblige the Owner further, 
and that only with relation to the Freight, not to the value 


of the Ship; the Maſter is liable fo2 Deviation andBarra- 


try, bit not the Owners, elle Malters ſhould be Owners of 
all Mens Ships and Eſtates. 
Keck. It the Owner had baen Party to the Charter 
Party, and covenanted there ſhould be ſuch Pꝛoceedings in 
the Aopage, he ſhould on Mon ⸗perfoꝛmance thereof have 
been liable to the Damages, and the Galuation ok the 
Ship in the latter Clauſe, viz. obliging the Ship to the 
perfoꝛmance, would not excuſe oz lefſen the damage, and 
the Owner by aſſenting to the da and Agreement of the 
Maſter obligeth himſelf. 
Loza Chancellor decreed ut ante. 


The Lady Mary Cope's Caſe. 


9 


£39 


DE Lady Mary Cope was found a Lunatick, and on Lunatick. 


Jnſpecion found ſo, was committed to Mz. Guy, at 
the Requteſt of the Counteſs of Bach; and now Sir Francis 
Fane her Uncle, and Aunt, their Siſter by the half Blood, 
petitioned the Loꝛd Chancellor fo2 the Cuſtody ; firff, fo2 


that ſhe was neareſt in Blood; the Eſfate was but a 


Jointure fo2 life, lo as no impediment, as in caſe of 
Guardianſhip where Lands may deſcend : And Mear⸗ 
neſs of Blood argueth moſt nearneſs of Aﬀeaion ; eſpect- 
ally Guy being a Stranger : And ſhe could not be thought 
to deſign againſt the life of the Lunatick, and ſhe on her 
death was beſt intituled to the Adminiſtration of the E⸗ 
tate, and „ moſt m fo2 the Pyeſervation 
of it. 


Low Chancellor. It's no queſtion of Right, but of Put- 
Dence ; and where no Right, there is no Urong: Jt ſhall 
never in this oz any caſe be committed to any that will 
make gain of it; and the Siſter though ſhe be not intituled 
to the Eſtate, yet is concerned to out-live her, fo2 there- 
by ſhe will be intituled to the Eſtate, and therekoze ſet- 


led it as befoze; adding, that the Siſter ſhould be cal⸗ 


led to the yearly Account betoze the Maſter, 


Then 
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Then we pꝛeſſed that By, Guy might be ſinted, & beyond 
- which he might not exceed. | 


Chancellor. Move that when the Account is made, 
then the certainty of the Eſtate: will beſt appear 5 * a. 
lowance muſk be liberal and * 


D E 
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CANCELLARIA. 


Taylor contra Rudd. 5 Febr. 1677. 


Þ E Defendant, four days after her Þugband's ; Catching Pro- 
| death, was asked by the Plaintiff, whether ſhe mis. 
would marry again: and he gave her a Guinea 

| to have ten Guijnea's fo? it if ſhe married again. 
And now the being married, the Plaintiſt ſued her and her 
Dusband to diſcover the Pꝛomiſe. | 
On Demurrer it was inſiſted on by Sir J. Churchill and 
others, that it was a Catching Pꝛomiſe, and like to a 
Mager, which this Court will give no help at all unto, and 
was gained from her in her Sozrow, and ten fo2 one is not 
à conſcionable Bargain. | 


(Jones Attorney.) The difference is where it is aBond 
Penal, whereon theJury can give no leſs than the Penalty, 
and this Caſe, where the Jury will as cauſe is, leflen, &c. 
ox Demurrer was over-ruled, and the Defendant to 
antwer.. 


Atterbury 


e 


Scrivener not | 


privileged. 


142 Term. Hill 29 & 30 Car. II. — | 


Arterbury contra Hay kins &cc. 


O Biothers, in the life of their Father, * Jaſon) 


ſhould leave oz convey his Eſtate to the eldeſt, he ſhould con- 
vey a third part thereof to the younger Son; and if he 
ſhould convey, &c. to the younger.Son, then the pounger 


Son ſhould convey a Pꝛopoꝛztion, &c. to the elder, The 


Plaintiff pzetends himſelf by this Bill to be intereſted in 


this Agreement under the younger Son, and Hawkins one 


of the Defendants is charged to know and to diſcover Jn- 


cumbances on the Eſtate made by the Father, &. Haw- 


kins demurs, becauſe he was a Scrivener, and knew no⸗ 
thing but as a Scrivener when emploped in lending Mony, 
and taking Securities from the Father, &c. and demanded 


Judgment if he ſhould diſcover, &c. inſiſting that it was a 
general Caſe concerning all Scriveners, and all Dealers 


with them, in lending and bozrowing of Monies. The De⸗ 
murrer was over ruled, and Hawkins put in an Anſwer. To 
which Anſwer Exceptions were taken, and now came to be 
heard. The Defendant Hawkins hath now ſet fozth in his 


Anſwer the Names of the Perſons fo2 whom he dealt in 


this Affair, namely the Biſhop of Salisbury and others; 
ſo as the Plaintiff might make them Parties who are the 


Parties concerned in Jntereſt 3 but he himſelf diſclaiĩmed 
all Intereſt, but did not anſwer what Convepances he had 
made, no? fo? what Sums. 
And it was ſaid by Pz. Attorney, Mz. Keck, &c. That this 
would be a foundation of a Pꝛaaice of very ill conſequence, 
viz. when that the Party concerned may defend himſelf, 


ſo as coming in by valuable conſideration and without no⸗ 


tice, he ſhould not be compelled to diſcover any thing to pꝛe⸗ 
judice 02 weaken his Title, if he were himſelf Party to the 
Bill ; pet by a Bill againſt his Agent, (fo2 a Scrivener in 
ſuch caſe is no other) he ſhall have every thing diſcovered : 
And it was laid, that the Plaintiffs deſign was, and his en. 
deavour had bien to buy in ſome Jncumbrances pzecedent 


to the Aſſurances made to his Clients, (ſs he called his Em- 
ployers :) Beſides, the Dekendant having diſclatmed, the 


Plaintiff could have no Decrck againſt him, no2 any Ad⸗ 
vantage by his Anſwer ; fo2 no uſe thereof can be made a- 
gatnſt any others, and therefoze it were better and moze 


pꝛoper 


agreed by Articles together, That if the Father 


M5 
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p2oper to make the other Perſons, whoſe Names are diſco: 
vered fn the Anſwer, Parties, and put them to anſwer fox 
- themſelves than the Scrivener, no wap intereſted, but as 
an Agent foz others; and by this way a Man that is a mer 
Stranger in Jntereſt, and knows only as a TUitneſs, may 
be dꝛabon in to anſwer a Bill, and ſo either pzepared to be a 
- Witneſs, 02 ſearched by his Dath what he can ſap,&c. 


(Sollicitor.) By the Owder on hearing the Demurrer, 
the Defendant was to anſwer, and to diſcover, but now 
would bzing the ſame matter into debate again. | 


Chancellor. The Bill is fo) diſcovery, and in effec the 
Defendant bids the Plaintiff go look; therefoze anſwer 
what Conveyances himſelf made, not to the foꝛmer. 
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CANCELLARIA 


Anonymus 


Redemption 
bar d, but no 
poſſeiſion to be 


decreed. 


* ſues to habe his Money, 02 that the 
Defenvant be barred of Equity of Redemption. 
It happened that by ſubſequent Oꝛders poſſeſſion 
was o2dered to the Moztgagee, and Contempt 

pꝛoſecuted fo2 not delivering the Poſſeſſion; and the Þetr 

who was ſo pꝛoſecuted, ſet foꝛth in his Examination a Title: 

And now the Moꝛtgagte would have debated the Title, but 
not admitted becauſe the Courſe of the Court is, and the 
Court can go no further in ſuch a Bill but to take away 
the Equity of Redemption, and leave the Plaintiff to ſuch 
Title as he hath, but not to amend it; and this was the 
true and antient Courſe, though of late lome times the 
contrary bath been done. 


And now the Lozd Chancellor agreed mitte and dil - 
diſcharged the Contempt. 


S ir 


n 
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Sir Robert Henly contra - -- 12 June. 


Etreed if a Guardian to an Jnfant, whoſe Lands arg Guardia not 


incumbzed with Acrears of Rent to the value of Bun 
500 J. and he hath in his hands of the Infant's Eftate 100 1. 
aͤnd bupeth the 6001. Arrears foz 100 1. he ſhall not charge 
the Infant with the 600 J. 


A Writ of Ne excat Regnum granted in any Caſe where 
there is danger of Subterfuge from the Juſtice of the Ma⸗ 
tion, though of pzfvate concernment. 
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5 Moore contra Bennett. 14 December 1678. 
Notice implicite. Makes a Conveyance to B. with power of Revoca- 
; tion by Will, and limits other uſes if A. diſpoſe 
| to a Purchaſer by the Mill: Another Purcha- 
* (er ſubſequent is intended to have notice of the 
Will as well as of the Power to revoke, and this is in Law 
a notice: And (o it is in all caſes where the Purchaſer can. 
not make out a Title but by a Died, which leads him to 
another Fac , the Purchaſer ſhall not be a Purchaſer with- 
out notice of that Fan, but ſhall be pꝛelumed cogniſant 
. fo? it is craſſa negligentia, that he ſought not after 
t. | — | 


* 
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Wakelyn contra Warner. 13 February. 


Pan ſeiled in Fir deviſed Poztfons to ſeveral of pine bar Equity. 
1 his Childꝛen oꝛ Friends, payable at ſeveral times 

K by 501. per Annum, with which Sums he charged 
TOE: bis Lands to be thereout paid, and died. 50 1. 
one payment incurred due; then the Lands were alten d 
by Fine, with Pzoclamations, five years paſt: The Devi- 
_ fee lueth here fo2 the whole, and the Decree was fo2 the 
Plaintiff, fo2 what grew due after the Fine was barr d by 
the Fine, but not the 501. due befoze ; fo2 a Truſt is bar: 
red by Fine, &c. : 


Warren contra = - = = -- 


Eorge Warren moꝛtgaged a Houſe in Exon fo2 3000 Inrollment ſtaid. 
. years to Boughton, in truft faz Francis, Arthur. = 8 
George died, Thomas his San took Adminiſtration to en gg. 
George, and Francis died, and Heſter took Adminiſtration Decves and dies. 
to him: Thomas Admintiſtratoz to the Moztgagoz (ueth inteltate. 
Heſter Adminiſtratrix of Francis; and Boughton to re- 
deem Heſter, pleads that it was na Yoztgage, but an ab. 
_ (ſolute Purchaſe ; but the Plea was ſet aſide on hearing, 
December and January 1677. Dn Re-hearing the Court 
: TE decreed 


1 Term. Hill, A 31 on I. in Cancellaria. 


decreed the Eſtate redeemable, but there being other mu⸗ 
tual Demands, the Eſtate was by Decree to be convey'd 
by Heſter, and Boughton the Truſtex, to the Six Clerks 
to be under Diſpoſition of the Court, and a Security of 
what ſhould be due on the mutual Demands, and Bills to 
be exhibited fo2 clearing theſe Demands, and a Paſter to 
take the Account of the Poztgage. 
The Paſter took the Account, and certifies the Bozt-. 
gagee over-paid by Poofits 280 . which was now due to 
Thomas. 
In October 1678. the other Cauſes coming to be beard, 
the Plaintiff Thomas made a Pꝛopoſition that he would 
quit the 280 1. ſo as Heſter and Boughton would aſſign the 
Term and all their Intereſt therein to him, bis Execu⸗ 
dcutoꝛs and Adminiftratozs, Heſter in perſon takes time to 
conſider, and then conſents; and the Court by conſent of 
her and her Councel, and of the Plaintiff Thomas, decrees 
- her quit of the 280 1. and to aſſign to Thomas, his Execu⸗ 
toꝛs and Adminiſtratoꝛs, and Boughton to join, and Thomas 
to releaſe to Heſter and her Heirs his Right, in certain Iriſh 


. Lands. 

0 Bekoze Jnrollment Thomas dieth, his TUife takes ad. 
; miniſtration to him, and now moved that the Decree might 

, be inrolled, viz. 15 Jan, ſo as there was no Laches ; foz 
. there hath no Term paſſed ſince October laſt, when the 


Decree was p2onounced, and the Decree is the Aa and 
Judgment of the Court, the Inrollment the Clerk's bu- 

ſineſs, and the Decree is, that the Land be conveyed ta 

Thomas, his Executas and Adminiſtrators, which the (Aike 


now is. 


It was oppoſed : 5 : | 
Firſt, Becauſe Thomas had right but ag Adminifratos 


to George, which the Aike of Thomas cannot have as Ad- 


miniſtratrix to Thomas, 
Secondly, The Releaſe cannot nom be had to Heſter, 
fo? the is Þeir to Francis, and George and Thomas. | 


The Low Chancellor denied the Jncoliment, fo the Ti⸗ 
tle of Thomas as Adminiſtratoꝛz is gone. 

Then twas pꝛaped, ſeeing that now the Adminifirato? by 
Suit of Thomas hath benefit, Conlideration be had of Tho- 


mas his Coſts, but denied, 
Everard 


Term. Hill. 0B 3 1 Car. II. in Cancellaria. 24.9 
ö’ BELL. 
Everard contra Warren. 


ÞE Defendant on account ſhall be diſcharged by his 
Dath of Sums under 40 s. but a Party ſhall not by 
way of Charge, charge another perſon ſo. 
Everard, Owner ot (ome parts of a Ship, took up ſeve- 
ral Sums of Money on Bottomp: The Defendant be- 
© came bound with the Plaintiff faz the Wonep ; the Plain⸗ : 0 
tiff furniſhed the Ship with Berchandize : The Defendant 
tales tbe Ship and Goods, and imploys them. 


Brown contra Hamond. 1 8 January 1678. 


p E Plaintiff lets fozth, That he was ſeiſed of-300 x... 
Acres of Land in the Fens, which he demiſed to Unreaſonable 
fon at 501. Rent fo2 two years, and after at 60 1. Rent. Salcnotrelicved. 
The Leſſee covenants to pay all Taxes, 30 l. Tar was | 
impoſed, and 3 1. Penalty incurred: The Leſſee having 
- Cufficient Rent in his hands to pay the 33 l. combined with 
the Defendant, one of the Conſervatozs, 2 defeat him of 
his Inheritance, and fozboze to pay the 33 l. The Officers 
appointed to ſell by the Laws of the Feus, (ell 100 Acres of 
the 300 foꝛ the 33 L to the Defendant, K Commiſſioner: 
hereas the 100 Actes were woꝛth 400 l. to be ſold. 
Che Defendant denieth Combination, and pleads to 
the reſt the Statute of Dꝛaining, and that the Sale was 
made accoꝛding to and by virtue of thoſe Statutes. 


The Low Chancellor allowed the Plea, fo2 he could 
not reſteve contrary to an Aa of Parliament, and if he 
ſhould it would deſfroy the whole Deconomp of the Pꝛe⸗ 
lervation of the Fens 3 and compared it to the Cale of a 
Moꝛtgagoꝛ of Houſes in London of great value, that ſhould 
be ſetled by the Judges, accozding to. thoſe Acts made con- 
cerning London to be rebuilt ; This Court ſhall not exa- 
mine any Sale on 3 ot n 


Kk Note, 


— en. „ 4 — ©. 


Examination in 


Chancery uſed 
in Delegates. 


Tem Elill 30& 31 Car Il. in Cancellaria. 


# 


Note, The Sale is made four Months after default of 
payment, twice in the year, and their uſe is to erpoſe firſ> 
ten, 02 fewer 02 mote Acres fo? the Sum in arrear, and ſo in. 


cteaſe till a Chapman offer, &c. and never ſell fo2 moꝛe than 


what is in arrear of the Tax and Penalty, and it ſeems can 
ſell koꝛ no mode, DRE. E 


Anonymus. 21 January 1677. 


cery between the lame Parties, and croſs examined there, 


ould be read befoze the Delegates 3 though it was obfen- 
ed, that the Appellant here ſhould take the advantage here, 


- which he ſhould have had if he had been croſs examined; 
fox croſs examining a Witneſs ſets him upright in Chan- 


cery, but not here. 
Shuter contra Gilliard. 


pe Defendant was Servant and Kinſman to 92. 
Shuter of the Inner- Temple, deceaſed 3 and marrying. 


the Daughter ok Harriſon, Shuter pꝛomiſed to give oz leave 


| Verd ict. 


to the Defendant as much in Monex oꝛ value, as Harriſon 
did 02 ſhould give in Poꝛtion to him, and made his Tice 


Erecutrir, and died. The Defendant ſued the Mike, &c. 


on the Pꝛomiſe; the Mike erhibited her Bill to diſcover the 
truth of the Pꝛomiſe. (fo2 it was, if any, a very unlikely 


one; fo2 Harriſon might give 50001. o2 moe, ) and to difco- 


ver what Harriſon did give, and found that in truth he 

had given little, and pꝛaped relief on the Bill; but the De- 
fendant pꝛoceeded to trial, and the Pꝛomiſe being a Colla- 
teral Pꝛomiſe, and not fo; Shuter's own debt, and being 
made but a ſho2t time befoze the Statute of the 24th of June 
1677. a ſpecial Uerdict was found on that matter, and there- 
in it was alſo found that Harriſon had given in Money and 
value 2000 l. and 2000 l. Damages aſſeſt. | 


There 


Term Hill 50 31 (Car. IL; in Cali 251 


r 


| Thereupon the Erecutrir pzayed to amend her Bill, and 
having oꝛder ſo to do, let foꝛth her Uerdia, and alledged that 
the Plaintiff Gilliard made up the value by Jewels, valued 
and by a Hill which was valued at 1000 J. and was 
but 30 l. per Annum, and woꝛth to be ſold oꝛ otherwiſe, but 
400 l. and now payed retfef. To which the Defendant 
pleaded the UGerdia, and that thereby the Pꝛomiſe was 
kound and damages, and that Harriſon had given pro ut. 
On hearing the Demurrer and Plea, the Plea was allow: E, amination. 
ed, and that no Examination ſhould be had as to the value of 
what Harriſon had given: Notwithſtanding the Plaintiff 
here examined to the value ot what Harriſon gave, but the 
Dekendant here, as was laid in regard of the Ower, did not 
examine thereto, and ſa ſhould be ſurpꝛtzed, inſiſting on the 
Uerdia, which expꝛelly found the value, Kc. 
To tohich it was alledged, that the main Defence being 
the Matter in Law, they ought not to be concluded by the 
other Matter, and offered to read p2oof to ſuch effect. 


Lozd Chancellor. There there is Right and Equity, 
Foꝛms of the Court and Ozders ſhall not hinder me to era- 
mine it; and it was lo ordered. 


S E RR AT A. 


| P. 29. 1. 3. for whole read bold, P. 33.1.1. add, and Ejres contra Ja ſen. P.; 5. 
1.14. r. precedent. P. 82.1. 21. for Commiſſuner r. ſary. P.9 1. I. 14. f. every 
Aienee. P. 100. Il. 13. for Plaintiff r. Defendant, P. 106. I. 34. for Plaintiff r. Defendane. 
P. ro. 1. 6. after Plainti f r. for life. P. 1 10. 1, 24. dele Plaintiffs. P. 1 1 . 1.36. r. the 
Teſtators Eflate. P. 140. I. 1g. for Defendant r. Plaimif. P. 189. I. 12. for cannot r. can. 
P. 191. I. 11. for between r. from. P. 208. 1. 16. r. wo Statutes, I. 18. r. ſecond Statute. 


P. 233. L4. r. ſueth the Adminiſtrator of the Iateſt ate. P. 234. 1.7. r. covenant to pay. 


* 2 r 
7 * 
4 
A. 
— * * 


Atidents. 0 ba | 


Ceidente are a proper 


Account. 


Cuſtom e 8 3 | 


Merchant, that all Accounts on 


either ſide ſhall be evened by 


way of Eſtoppel, 


Account after Marciage ech | 


where the Plaintiff agreed before 


| Marriage to releaſe * pay. 


ment of 800 l. I 
Account of an Orphan's s Eſtate — 

fore the Aldermen in London diſ- 

allowed, and a Surcharge allow- 

ed in Chancery, 
"OO Oath. | 


| Adminiſtratoz,Vide Erecutoz. 


Aſſignment of a Term by Admini- 
ſtrator in truſt for himſelf, ſet 
aſide, 

Vid. Decree. 


Object of Relief in 
Chancery, 1 3 230 


170 


Note of Agreement ſign'd by one 


129 


avvancement. 


The Cuſtom of London concerning 
Childrens Advancement. 3 

Nd. London. 

{ol 2a Father purchaſe Land i in the 
. name of a Son unprovided for, 
or convey to his Son, it ſhall not 
be taken to be a Truſt for the 
Father; but to be an Advance- 
ment or Proviſion for the Son, 

Secus if the Son were provid = 
for before, 232. 
So of a Bond in his Child's dame, 6 


Agreement, 


1 agreed to be put in wri- 
ting, Bill to execute the Agree- 
ment, the Defendant pleads the 
Statute 29 Car. z. over-ruled, 1 3 


| Parol additional Agreement refer d 


to Law, 143 
Party and not che other, binds 
both in Equity, 164 

Vid. Execution. 


ET Anſwer, 


The © TABLE 


Part 2. ; 


rr, Vide Baron! and Feme. | 


If the Plaintiff reply to an Anſwer, | 
and without more bring the 
Cauſe to a hearing, the Anſwer 
ſhall be taken for true, ._ 217] 

Where the Defendant dens i in his 
Anſwer, the Agreement alledged | _ ] 


in an Original Bill, one Witneſs i 


will not convict him, 8 


Anſwer and Plea return d as Anſwer | 


only, rejected; but without Coſts 
becauſe the Commiſſioners faulr, 
not the 6-1 mee © 208 


[ons], 
| Aſſers i in 2 e 8 n liable |: 


to a Decree, tho' the Infant die 
before the Decree be inrolled, | 


Leaſe waiting on the 1 
whether Aſſets to pay Debts, 52 


Aſſignment, Vide Adminiſtration, 


An Aſſignee (or Alienee) af Land | 


is not bound by any perſonal 


Covenant, 


| Award, = = 
Bll to be el ankles an Award 


- for exceſlive- E 58 diſmiſt, | 
a After Diftriburicn,andfou Months, 


140 


8:4 
2 * Bankrupt, 5 
AOmmiſſioners of Bankrupts 
commit for not anſwering 


as he really 


90,91 


85 ' When once a Commiſſion of Bank- 


Poſitively to Examination, 72 | 


Purchaſer of 2 Goods. 
pleads to a Bill in Chancery, 


that he had no Goods bur ſuch 
Vea, for before the 

Commiſſion iſſued, and chat he 
had no notice of any Act or 
Thing whereby the Vendor be- 
came a Bankrupt : The Plea 
good, ; 72,135,136 
Vet he ſhall diſcover if _ Plaintiff 
will conſent to take no advan- 
tage of the Diſcovery, but only 

in this Court, and not at Law, 

' , I 7 
Two partners both Bankrupts, have 
Creditors of the Joint- Stock, and 
ſeparate nee 115 mall be 
all equal, 1 15 9 


— 2 
. D 


tereſſed, but all that ill come 
in within four Months, 143,190 
a grantable de jure, but 
not withour Petition of a Credi- 


tor, 9 
No new Commiſſion can be granted 
after the Bankrupts death, 143 


Let a Commiſſion was renewed af-. 
ter death, where a Superſedeas 
had paſt within the time the 
Statute gives to Creditors to 
one i, 193 

Bankrupt, or not only riable at 
Lr, 153 


other Creditors may come in, bur 


muſt not diſturb the former Di- 


ſtribution, but only ſhare in the 
Eſtate N undiſtributed, 


154 
rupts is granted, it is folly for 
other Creditors to ſue at Law for 
their debts, for if they ſhould re- 


COYCT 


© uo Ione we 


So if they have Judgment, it is | 
194 | 


* vain to ſue Execution, 
Commiſſion does not abate with 
the Bankrupts death, but with 
the King's it doth, 192 
But where in that caſe anew Com- 
_ miſſion is granted, they may pro- 
ceed on the new, where the laſt 
left off, 1 
The Agreement of the Creditors 

who petitioned for the Commiſ- 
ſion to a Saperſedeat, cannot pre- 
judice any other Creditors that 


did, or might, eome in and con- 


tribute, 1 192 
„ 
gain void, if Aſſurance refuſed 
upon Money ſecured, 6 
Bargain of exceſſive advantage 
gained from a young Heir, ſet 
aſide, | 120,137 
By the Civil Law a Bargain of dou- 
ble value may be ayoided, 121 


| 


Baron and Feme, 


Agreement of the Baron of Feme- 
Executrix, binds not, 17. 
Baron and Feme anſwer ſeverally, 
and diſagree in their Anſwers; 
the Wife's anſwer ſhall not preju- 
dice the Husband, ——89 


Baron and Feme where to anſwer | | 


ſeverally, where not, 39,173 
By the Law and Cuſtom of Barba- 


F 


nor Lega- 


not to go to the Heir 


dee till debts paid, 145 
Bill. 
Deeree where there was no Anſwer, 


but the Bill taken pro canfeſſo, 
(the Defendant appearing by his 
-- Clerk)” ) 7 
No new Bill after a Bill of Review, 
Bill to be relieved againſt as 
| five damages given by an Award, 
diſmiſt, 40 
After a Decree for enjoyment, a ſe- 
cond Bill may be exhibited for 
the Mean Profits, for further Aſ- 
ſurances. or for Evidences, as the 
Caſe may be, 72,134,135 


Bond. 


Bond to reſign, tho good in it ſelf/ 
yet if che Patron make uſe of it 
to his own advantage, by detain- 
ing Tithes or the like, Chancery 
will relieve againſt ſuch Bond; 
and a perpetual Injunction was 
granted, i 186 
Bond of 401. inſtead of 400 l. for 
the payment of 200 l. aided, 225 
If Grandfather (the Father being 
dead) takes Bonds in his Grand- 
cChild's name, it ſhall not be judg- 
ed a Truſt, but a Proviſion for 

© the Child; = ft 26 


Pottamry. 


No Deviation ought to be in a 
Voyage, in a Contract upon Bot- 


* 


&per, Plantations, tho in Fee, are 


tomry, - 230,238 
Vid. Ship. N 1 
bj 8 


8 


— a—_ 
N —— 


Part 2. 


The TABLE. 
AC —_ 


Chancery. 


Here an Act is done, tho 


well, the defect in ſome Caſes 
may be ſupply'd in Chancery, 30 
Chancery will give no Aſſiſtance to 


diſcoyer in prejudice of the King's 
| | 95. 
Where the Defendant in Chancery 


Charter, 


may take advantage of the Sta 


tute of Limitations, and where 


e 7 

When the Plaintiff hath Judgm 
ſame advantage there as at Law, 
| 225 


Vide Accidents, Charitable Ales, 
Cuhancerv. 


Charitable Ales. 


Deviſe to maintain a Lecture, not 
within the Stat. 43 Eliz. c. 4. of 
Charitable Uſes, ' 18 
A Gift to à ſuperſtitious Uſe may 
he turned to a good Uſe, 


4 


— 


hinder Execution for the Money 
decreed, but the Lands ſhall be 
ſequeſtred for the Money, 94 


Pious Uſes wholly ſubject to Chan- 


cery, | 32 


35 Chattels. 1 


Money and Perſonal Chattels once 
veſted in a Man, can never be 
168 


_ deveſted, 


— 


318. 
Alienation of Lands under a De- 
. cree of Charitable Uſes ſhall not: 


miſt in time or other Cir- 


cumſtances to have been done 


ent 
in Chancery, he ſhall have the 


7 > 


Commiſſion, 


| | Commiſſion granted to examine a 


Contempt, 100 
Commiſſion to examine beyond 
Seas, after hearing, on new mat- 
ter ſtarted at the Hearing, 75 
| Commiſſion ſent and return d by 
the Peſt, | 76 


Conlent. 
Conſent, tho only verbal, 1 binds, 
- Where for the benefit of -the Fa- 


Conſideration, = 


A Conſideration may be aver d tho 


| 


not expreſt in the Deed, |, 6x 

Debrs tho' not aſſignable in Law, 
are on good Conſideration aſſign- 

able in Equity, , 37,38 


Contrac. 


A Contract made by a Man's Coun- 
cel, is as if he made it himſelf, 
„ : 238 


| Contempt, Vide Commiſſion. | 
Conveyance, | 5 | 


Father, and Son under age, cove- 
nant for valuable Conſideration 
to convey, the Son when of age 
ſhall be decreed to perform, 53 
Nominal Miſtake rectified in a Con- 
veyance, Fog 43 


Copy- 


_—Y 
Poſſeſſion of forty Years of a Copy- 
hold, and doing Suit and Ser- 


vice there, a good ground for a 
| Decree for a Surpender, alledging 


the Court Rolls are loſt or de- 


tain d, | 150, 151 
Copyholder i in Tail, purchaſes the 
Fee-ſimple to him and his Heirs, 
and after ſells for a valuable Con- 


ſideration, the Sale and Convey- | 


ance: good againſt the Son, | 174 
„ 


No Coſts where Planciff had. a pro- 
bable Cauſe of Lain, 10 


Vide, anſwer. | 


Covenant. 2. 


133 to fave harmleſs decreed, 5 
tho the Plaincitt hath Wy at 

_ Law, :: 2227 146 

Relief denied 3 F { + dds own . 

Covenant with an exceſliye Pe- 


nalty, 1598, 199 * 


Purchaſer of 8 ſells 
and covenants to make further 
Aſſurance; he after obtains a 
Leeaſe from the Crown, decreed 
to make good to e Covcnantee | 
n out of the Leaſe; 2112 


Vide Conveyance. 


Sate, Vide Bankrupt, Heir ö 


* 


wee A Onda 1 more; 444 * 


9 4 


1 may 5 thangs due to bim, he be- 


2 


comes a Truſtee for aki ſubſe- 
quent Creditors, in Equity, 184 


Curate. 


A Curate e a certain Mainte- 
nance, not removeable at plea- 
ſure, for that were to lay a Foun- 

dation of Symony, 18 

A Curate coming in by the Ordi- 
nary, tho neither Parſon nor Vi- 
car, is capable of T irhes, 32 


Cuſtom. 


| din banned 1 hs all 
Accounts on either ſide ſhall be 


evened by way of Eſtoppel, 7 


D. 
Damages. 


wm given for a 6 


before Aſſets diſcovered, 2 
to be relieved againſt an Award 
"for exceſſive Damages, diſmiſt, 


1146 
Debt. 
Debts cho not aſſignable in Law, 


are on good Conſideration aſſign- 


able in Equity, 7,37,38 
Lands deried to Truſtees for pay- 


ment of Debts, all Creditors are 


| FR to be paid alike proportionably ; 


and Debts without Specialty are 


| intheſame Condition, and equal- 


ly to be regarded with Debts on 
Specialties: But as to Perſonal 
Eſtates, Executors may prefet 
themſelves ſo far as the Perſonal 


Eſtate extends, S5 
Mm Where 


1 occaſion, and Copicsateſed, 42 


The TA 


B L 2 8 Part 2. 


- 
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Where there are two Debes, and an | 


Account ſtared of the whole, and 
after a Sum paid generally, (not 
ſufficient to diſcharge all) the 
payment ſhall be een, 
ratably on both Debts, yet in 
ſome Caſes the Creditor may 
| 855 to what Debt to 1 


4 

bee derresd to be paid out of a 
7 ruſt, after the Widow s death, 
i A 

If a Conveyance be to pay Debts, 
it pertains not to the Purchaſer to 


enquire if the Debts be e 8 


fed, 23 
Where Land is deviſed to pay debts, 


- after ſufficient is raiſed for that 


- purpoſe, the Heir is intituled to 
152 the Land, 223 


Declaration. ; 


Proofs touching Parol Declarations, [- 
Nected, N 


Decree, Vide Bil, Executton. 


A Decree ney be entred after the! + 


227 1. 
5 of an d e 248 | 


Party's deat 


- Deed. 


Deed of Settlement mortgag an or- 
dered to be brought into Court 
for its ſafeſt Cuſtody, and both 
Parties to have the uſe of it upon 


o 
ww 


 Depoſitions. 125 


Depoitions ſupprtſt where one e wir- ö 
neſs was examined three times to 6 
che ſame matter, 79 


J- 
[| 


Deviſe. 


Deviſe of an Equity of Adept 
on, whether within the Stat. of 
29 Car. 2. c. 3. 85.4 Deviſe of 

Land, 3 6 8 

Lands deviſed to a Daughter in 
Sickneſs, the Teſtator tecovers 
and hath a Son, the Daughter 
N not carry che Land from * 

,, . 

Devile ofa Meſſuage will carry with 5 
it a Garden and Curtelage, not ſo 
ofa Houſe, unleſs it be cu perti- 
nentiis, © . > 

Deviſe not made to any certain Per- 
fon, void at Common Law, 31 

| If a Man deviſes to his Executors, or | 

make ſeyeral Men Executors, the 

Survivor muſt carty all; but 

where a Term is deviſed in Com- 

mon, (hare and ſhare like) there 

ſhall be no Survivor, ö 

| ny deviſed to be laid out-ina 
Purchaſe to be ſetled upon three 
r and their Iſſue, all 


married; one dies without Iſſue, 


her Husband takes Adminiſtra- N 

tion, ſhall have nothing, 111 

Where Legacies are given, and the 
Eſtate falls hort, each Legatee 
ſhall proportionably abate, 124 


| | Where Reſiduum bonorum is given 


to divers, they muſt all join; but 
where Legacies axe given to ſeve- 
2 each alone may ſue for his 
own Legacy, 124,178 
Lands deviſed for payment of debts 
includes Lands afterwards pur- 
chaſed by the Devifor, 144 


- 500 l. deviſed to a Daughter to be 


paid her with Intereſt, when the 
hall attain the age of 21, or be 
married, 


Part 2. 


"Thi TABLE. 


e : ſhall firſt happen; 
ſhe dies under age, and unmar- 


Decree for Principal and Intereſt: 
"- Reverkkd on a Bill of review, x55 


The like:: 2916866 7. 


Lands deviſed to Truſtees for pay- 
ment of debts, all Creditors are 
to be paid proportionably ; ; and 
here debts without Specialty are 

in the ſame Condition with thoſe 


on Specialties: But as to Perfo- | 


mal Eſtates, Executors may prefer | 
_ themſelves, :' $4555 
 Diſmiſſion. 


Bil diſwiſt, chiefly becuaſt © the 

_ Plaintiff did not come into this 
Court till after en en 
55 ment, ; 98 8 


Diſtribution, Vide Bankrupt, Ec- 
S735 I Come. : 


- Dower, 8 


Relief cal a Writ of Dower, for 
great Incquality (Cho no aud) 


in che Sheriff. 160 
Propoſed as an Equitable 5 | 


ing in Dower, char either the 


Heir ſhould ſet out the whole in | 
chree parts, and the Dowereſs 


cliooſe one, or the Dowereſs 
ber See _ _ Heir RI | 
8 e 


„ 
* 
* » 
* 


. 


| 


_ ried, her Adminiſtrator hath a | 


* : 


 Eccleſialtical Court.” 0¹⁴ 


ICeleſialtieal Courr — 
Place 0 PvE _ 
W ills, 10 1 ITS 
Plea chat the Plaintiff t to ſue 
in the Eccleſiaſtical Court for 
Diſtribution of Inteſtates Eſtates 
by Stat. 22 Car. 2. C. 10. 35 
ruled, 
Suit pending in Ecclefiaſtical Cri 


for the ſame matter pleaded in 
Chancery: Plea difallowed, 87 


, . PY iS. tw S. + ws <0 
— "ps : 
: +. 3.4 wats - 
« - * 


if Tenant in Tail 43 300 Ausl. 
vies a Fine of roo Acres it is no | 
till Klei- 
Election the 
Lands remain rand, 185 


Bar at all of any: 
on made, and 


Elopement. 


Conveyance for the ſole uſe of ib 


Wife in Coverture, allowed? not- 
withſtanding Elopeme 
the Husband's Anſwer, 102 


Entry. 


Diſſeiſor aliens, the Alienee dieth 
ſeiſed, che Entry of the Diſſeiſee 
is bar * but i 
again to the Diſſeiſor, the Entry 


of the Diſleiſee is revived. 0 
126 


alſo of * 


TY Equity. 


nt worn! in 


the Land come 


* 
. * 
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Part 2. 


i : Cquity. 
Tho Common Law relieveth not | 


againſt a general Rule, yet Equi- 
doth, ſo as the Example intro- 


6. &* * 


He that hath only a Title in Equity 
| ſhall not prevail againſt him that 


has Title both in Law and Equi- | 


© > (ON | | : 21 3 


Where } Perſonal Eſtate ſhall be 


liable to diſcharge both Debts 
and Legacies, and where the 
- Real Eſtare 'ſhall be made liable 
in eaſe of the Perſonal, 4,5 


Perſonal Eſtate liable in the firſt 
place to pay a judgment, or to | 
refund the Heir who paid it, 197 


. Eviction. 


Paramount the Vendor, tho' not 


within his expreſs Covenant, the | . 
payment of debts, 54555 
| Teſtator giveth his Perſonal Eſtate 


. . Purchaſer is relievable, 19 
Yet quzre, if this may not extend 
to a general Inconvenience, 20 


Voide Executoz. 


Examination in Chancery made uſe 
of before the Delegates, 250 


The TABLE 


4 


uce not a general Miſchief, 93 


dence, Vide Pꝛoof, Examina. | 
tion, Witneſs. X 
© Examination. 


Example. 


| Heed is to be taken not to make 
ſuch Examples, under which diſ- 
| honeſt Men may ſhelter them- 
- Jeaives, „ S298 - 
| Vide Equity, _ 


Execution. 


R K 


Execution of a Decree ſhall not be 
: ſ ſtopt by a. Verbal Agreement, 8 
Gftate, Vide Devile, Executo, 8 


Executoz, 


Executor of 1 volunta- 
rily pays a Legacy, the Eſtate is 
evicted, he is not relieveable, 9 


trix receives in Money which 

Was ſecured to the Teſtator, and 
lends it out to 2 the ſhall not 
account for the Profit, for ſhe 
lends the Principal at her ha- 
zard, 21, 35. Secu, 152 


N : | | Executors in the payment of Debts 
Where Land is evicted by Title 


may prefer themſelves ſo far as 
the Perſonal Eſtate extends, but 
not *yhere Lands are deviſed for 


to his Executor, and nameth no 
Executor, void; and the Money 
goeth to the Adminiſtrator, 52 
Teſtator wills that the quantity of 
the reſiduary Eſtate ſhould be as 
his Executor voluntarily, and 
without Compulſion of Law) 
ſnould declare, the Chancery 
notwithſtanding may make him 
diſcover to any Reſiduary Lega- 
tee, 198 


An 


Where an Executrix or Adminiſtra- 


* 8 


Par 1. 


2 be TABLE. 


An Executor 108 not to pay 
Debts pending a, Suit, without 


| compulſion by Suit; and after a 


Suit begun, the Executor may 

not excuſe himelt by any.volun- 

taty payments, nor 
Where an Executor walls the Eſtate, 


his Executor is not liable at Law, 


becauſe it is a Perſonal Wrong; 
Secus in Chancery, 1 e 


Vide e Leaſe, ber, Inheritance ; 


extent. | 


Where : a Man extends upon a Sia. 


tute or Judgment, if he omit any 
part of the Lands ſubject, his _ 
tent is avoidable, _ 
Extent upon Elegit, where the a 
was extended too low, and the 
- Money W 855 into Court, 


A 45 3 
| Extinguiment 


A Security cannot be extinguiſh'd 
by any Covenant made at the 


time of the hy 11:59]; 


54112 „ 
Fados, Vide Merchant. 
Factor that hath à General 


| Commiſſion may ſell or 
| ” difpoſe on. truſt without ſpecial 


Warrant, and may give day of 


- payment; but cannot take Se- 
-curity by Bond in his own name 


without authority ſo to do, or at 


leaſt giving timely notice to his 
Principal, 9 


7 


ö 


N 


F eme Covert. bir . 0 


| ' RE? Wo 12 
Feme © Connie cxantined in Courts 
to her Conſent, © ? gc er 


Vide Elopement, Infant, 
Fens. 


No Relief * aSalgof Landi in 


the Fens, according to their Law, 


tho* much under value, 249 
f 
Fine, Vide Election. 
Foreign ns 
Fraud. 34? 


Bargains g. gain d by Fraud, 1 b 
young Heirs apparent, ſer aſide, 
1205 137 


G. 
| Guardian, 


- Sſets in a Guatalingt 8 n 
liable to a Decree, tho the 
Infant die before the Decree be 


inrolled, 199 


Guardian made a Party to — 1 & = 


ture, and bound by the Covenant 
of the Infant, ee 
Not allowed to make any advan- 
tage to himſelf, e che In- 
fanr, an 
Infant ſent into France by Uncle, 
without conſent of the Guardian, 

a Homine replegiando awarded, 
and the Uncle ordered to ſend 
for the Boy back again; 137,138 
Nn Guardian 
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Part 2. 


Guardian by Common Law remove- | 


able, nor ſo where appointed by | 
Statute : Yer this Court will | 


* .compel him to give Security not 
to marry the Child during mi- 
nority without acquainting the 
Court, LE 238 

The Guardianſhip of a Lunatick no 

queſtion of Right bur of Pru- 
: dence, and not to be committed 


to any chat will make gain of it, 
eee AE 10 
E 
Pearing. : 


Everal Coincident Cauſes be- 
ing brought to hearing at the 
* ſame time, Decree may be againſt 


one who is no Party to ſome of 


the Bills, 234 


Deir. 


Heir relieveable in Equity againſt | 


the ſtrictneſs of a Deviſe, 1 
Aided againſt a voluntary Deviſe, 
A voluntary Proviſion for the Wi- 
do binds not the Heir, 69 
Redemption decreed in favour of 
the Heir, where there was a ſpe- 
cial Conveyance, not like a com- 
mon Mortgage, 
Not only the Heir in 


ged with his Anceſtors debts, but 


alſo a Deviſee of Land, ſhall be 


unburthened of a debt lying on 
_ the Land, by the Perſonal Eftate | 
in the hands of Executors or Ad- 


8 


miniſtrators, | 4 
Heir apparent ſells Land in his Fa- 


— 
- 


| Heir not 


1 
caſe he's char- 


Purchaſe- money, he ſhall make 
good the Sale after his Father's 
enk 1 

Ver a Bargain of exceſſive value 

gain d from a young Heir appa- 
rent by Fraud in his neceſſity, ſet 
. 120,137 

When Lands are appointed or con- 

veyed to pay Debts, the Heir is 
intituled to have the Lands after 
the Debts paid, 5 

A Purchaſer of Lands appointed to 

pay debts is not concerned whe- 

ther there be ſufficient to pay 


for whether there be or not, he 
ſhall hold the Lands againſt che 
Heir, if he hath duly paid for 
them, and the Heir muſt rake his 
remedy __ the Truſtee, 115 
But if there be a Suit depending be- 
tween the Heir and the Truſtee, 
the Purchaſer comes in at his Pe- 
. | 416 
compellable to diſcover 
Deeds, where a voluntary Con- 
. veyance, without baton 
of Money paid, is ſet up againſt 
him, He 4 
Where Land is deviſed to pay debts, 
after Sufficient is raiſed for that 
a the Heir is intituled to 
have the Land by a Truſt im- 
ply' d, or Truſt reſulting on Con- 
ſtruction, tho not expreſt, 223 
Heir is a word of Purchaſe, and an 
Heir may take by way of Pur- 
chaſe ; but he muſt be an Heir ar 
the time of rhe Deviſe, or at 
leaſt at the Deviſor's death, 236 


d Vide Infant, Inheritance. 


cher s life-time, and receives the 


ö them out of the Perſonal Eſtare ; _ 


— 
the 


—_— 


Ideot. 


uſtody of an Ideot whether 
\ 1 grantableto a Man, his Exe- 
cutors and Adminiſtrators, or for 
life only, „ 


 Impzovement. 
Revenue of an Hoſpital improv d, 
and the Guardian appointed a 
ſet Sum for a Sallary, the Im- 
provement ſhall be for the In- 
Creaſe of the Poor's Maintenance, 
and not the Guardian's Sallery, 
TE F 6 Incumbꝛance. hoes 
Firſt,ſecond and third Incumbrance ; 
the third buys in the firſt: where 
... the ſecond thall pay off the third 


as well as the fi 
the Eſtate, and 


A Precedent Incumbrance being 

paid off by Perception of the 
mean Profits, no hindrance to a 
ſubſoquent Judgment, 183 


© Infant, vide Suardiau. 
Poſſeſſion no concluding Evidence 

. againſt an Infant, and Feme Co- 
vert, nor (eſpecially) againſt an 


* _ Heir ar La to ſupport a volun- 
5 tary Conveyance, HEL 151 


No Proceeding againſt an Infant on 
a Judgment or Statute at Com- 


mon Law, otherwiſe in Chan- 
164 


cery, 


| Minority of an Infant as to Execu- 
s | 8 ceaſes al 175 ; 


4: 


7011-5 
ir is Aſſets in Law, Aſſets alſo in 


The Attendance of a 


torſhip, continues not till 21, but 
5 

Inheritance. 
A Leaſe waiting on the Inheritance 
Where it is not Aſſets in Lay, is 
not Aſſets in Equity, and where 


1 


Equity, . 49,55,56 
| 8 Leaſe upon 
the Inheritance is a Creature of 
the Chancery - Court; and where 
ſuch Leaſe may be ſepatated, 
wine ,,, 35 
Leaſes, Extents and Judgments wai- 
ting on to protect the Inheri- 
dance, &c. ought not to be divid- 
ed fromthe Inheritance by a Will 


8 ; hor ſigned by the Teſtator, f 50 


to be let in to 
W re Hot, 20, 
33,213 | 


The Heir ſhall have a Leaſe attend- 
ing the Inheritance, and not the 


Executor, I56 

Such Leaſe no Chattel in Lendon, 

| I | 160 
Vide Leaſe. 


Injunction deny d where the Plain- 
tiff appears unworthy. Iniquity 
bats Equity, 15 
Whether an Injunction lies to ſtop a 
Trading Ship, 165 
Injunction ſerved and Copy deli- 
vered, the Party ſerving is not 
bound to deliver the Injunction it 
ſelf to be compared, 204 
Tho'an Injunction be irregular! 
obtain d it ought to be obey d, or 


the Party in Contempt, 204 


Intereſt. 


"The T4 B L 2 


_ Pare * 


[YEA eine 


1 1 
Intereſt on Inecteſt allowed, 


port, 153 


Intereſt loſt b by Executors in Truſt 2 9 
| bf Vide Inheritance, . 


for an Iufant, charged upon the 
er 1 


. Jolintüre. 


- A PEE Intereſt and poſſibilty . 


ing to the intended Wife for her 


Preferment in the nature of a 


J. ointure, cannot be transfer' d du- 
ring her life, 87 
Leaſe is made in truſt to pay debts, 
the Leſſor dies, the Heir paying 
che dcbts ſhall be relieved againſt 
the Leaſe, ſo alſo of a Widow- 
Jointreſs, 172 


Vide Porgage. | 


| Ireland, 


— 


Whether, there being a Truſt of 
Lands' in Ireland, and the Truſtee 
being here in England, this Court 
hathJurildiction, | 189 

A Partition of Lands in Ireland can- 

not be awarded here. neither at 

Law, nor Chancery, 

But the Chancery may decree an 

Account for Profits there, the 
Perſon being! in ee, I G9, 2 I4 


Ile. 


— 


+ 
* 


3 
Alledged as Error in a Maſter's Re- 


35 


714 


T * POET iſſue 1 1 The 5 


| Iſſue, and is Nomen Collectivum, 


210 


33 


ES waiting on the Inheri- 


Judgment, 


Bill diſmiſt chiefly becauſe thePlain- 
tiff did not come into this Court 


till alter Verdict =p 57 


1. 
Leaſe, Vide Inheritance, = 


tance, whether Aſſets to pay 
| 22597457 


ebts, 


Such . mall not de a Chattel 


in mee 160 
No Relief to a Leſſee upon a Leaſe 
Parol againſt an Heir, nor upon a 
Leaſe which is made by Truſtees 
in breach of Truſt, -- ' - 202 

Church-Leaſe for years deyiſed, the 
Executorrenews, he ſhall account 
for the new Leaſe as well as the 
old or the benefit of Creditors, 
208 


- Legacy. - 215 


1 3 of. greater value. | 
than due, ſhall be brought to ac- 
count, and che n e paid 
for, 25 
where Legacies are given, and the 
Eſtate falls ſhort, each Legatee 
ſhall proportionably abate, 124 
| Sec Legatees ought to contri- 
bute proportionably with thoſe 
in Money, in caſe the Eſtate be 
deficient, er | 


Vide 8 | 
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The TABLE, 
Limitation, Marſhes. 
Limitation of a Uſe. diſmiſt to a | Relief againſt a Decree in the Mar- 
Trial at Law, 7. > Og ſhes denied, 17 
Where the Defendant in Chancery . 
may take advantage of the Sta- Market Overt. 


tute of Limitations, and where 
not, | 505 © > Ws 


London. 


__- Aldermen, 
By the Recorder ore tenus, 129 
Their Cuſtom concerning Chil- 

drens Advancement, 119, 129, 


| 5 | 160 
Leaſe waiting on the Inheritance, no 
Chhattel in London, 1560 


Unequal Diſtribution of Childrens 
Portiqns in London, ſet afide ; 
tho 9 — allowed by Will, 
229, 230 


8 Attachment in London ſet 


aſide, and all Creditors decreed 

to be paid ratably, 2 33 

Foreign Attachment in London ſhall 
not prevent the Judgment of the 

King - Bench, Common-Pleas, nor 

Chancery, 233 


* 
Maintenance. 


t as Juſtice ſhould order, 107 


8 


J Randmother not bound to 
: maintain Grandchildren, | 
u 


if a Treſpaſſer of Goods ſelks them 
in Market-Overt, the Owner's 
Title is barr'd, but he may ſeize 


2 BLESS  thgmifthey come to the Treſpaſ- 
The Cuſtom of London certified in- 
to Chancery by the Court of 
| 117,118 


ſer again, | 126 


Marriage. 


niſter, or a Roman Prieſt, allowed, 3 
An unreaſonable Agreement for 

Marriage, not decreed, 17 
Bond for Marriage-Brokage, ſet a- 
| ſide in Equity, in the caſe of a 
young Maiden tho not of a Wi- 
dow, | — 177 


Promiſe ten for one if ſhe marries 


again: Demur becauſe a Catch- 
ing Promiſe, and unconſcionable 
Bargain, Demurrer over-ruled, 


24L 
Merchant. 


| Eaſt-India Factor accounting in the 
Eaſt-Indies, and allowed there, 


| ſhall account here again to the 


Company of Eaſi-India Mer- 
chants, = 209 


Mlldemeanoꝛ. 
Monſtrous Children ſhewn for Mo- 


_ ney, a Miſdemeanor, 110 


Oo Moꝛt⸗ 


Marriage by a Non-conformiſt Mi- 
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bn Mt 


i 
Moztgag e. | 


Jointrix decreed to redeem Mort- 
gaze, paying the third part of the 
Principal Money, 100 

Lands mortgaged are the Mortga- 
gee's both in Law and Equity, 

till the Money be paid, 97 
Lands mortgaged for the Fe 
of Monics; the Money thereup- 
on due ſhall go to the Executor 
or Adminiſtrator of the Mortga- 
gee as Perſonal Eſtate, and not to 
the Heir, tho' the'Mortgage were 
in pee, 

The Mortgagee hath as good Title 
-in Law, and-as much Equity to 
the Money, as the Heir hath to 
the Land, 98 

A Security cannot be exfinguiſht by 

any Covenant made at the time 
of the Mortgage, | 

It is incident to a Mortgage that the 
Mortgagee may exlbit a Bill to 
_ diſcharge the Equity of SF 
e,, 

Mortgage ends more Money 1 3 
ſecond Mortgage of the ſame E- 
ſtate, the firſt being bad, 
Lands are redeemable upon pay- 
ment of the ſecond ' Ns 
without the firſt, | 23 

Bill ro redeem or fore-cloſe diſmiſt 
becauſe the Adminiſtrator of che 
Mortgagor was not made Party, 


for in all Mortgages the Money | 


muſt go to the Executor or Admi- | 
niſtrator, and not Heir, 29 
Vet Heir ſhall be decroed to recon- 


| vey, 50 
No Mortgage by any artificial 
Words can be alter d, unleſs by 


ſubſequent Agreement, 35 * 


r 


the | 


age | 


A ſecond Sum charged on the firſt 
Mortgage, the Heir ſhall pay all, 
8 


Deed of Settlement mortgaged, or- 
dered to be brought into Court, 
for its ſafeſt Cuſtody, and both 
Parties to have the uſe of it upon 
occaſion, and Copies atteſted, 42 

No reſtriction can be put on a Re- 
ee pan where the Buſineſs is 

ly lending 1 by the one, 
ſecuring it by the other, and 
ee if a Mortgage be made 
redeemable by a Man or his 
Heirs Male, or Heirs of his Body, 
yet his Heirs general or Aſſignee, 
may redeem, 148,149 

Mortgagor borrows more Money of 
Mortgagee, and gives Bond, Heir 
{hall not redeem. without paying 
the Bond alſo, i „ 165 

Decree of Fore-clofure upon a Mort- 
gage, and abſolute Conyęyance; 
yet ſubſequent Judgments let in, 

they having given notice before 
the Fore- cloſure, cc. 171 
Mortgagee of Land in Fee-ſimple 
deviſeth ſeveral Legacies, and 
makes an Executor; the Execu- 
tor ſhall have the Benefit of ſuch 
| Mortgage, and not the Heir, tho 
the Land be deſcended to him, 
487 

Money on a Mortgage tendred ar 
the day and refuſed, the Money 
thall after be paid without Inte- 
reſt from the time of the Tender, 

thoꝰ the Plaintiff ought to make 

Oath that the Money was kept, 
and no Profit made of it, 206 


If Money due upon a Martgage 
made to Heirs and Executors, be 
paid at the day of payment to 
the Heir, there it is well to the 

| Heir; 5 


—_— 


— 


£ ; 221 
Vide Jncumbyance. . _ 


N. 


Ne ereat Regnum. 


, \ | E exeat Regnum granted in 


there is danger of Subterfuge 
from the Juſtice of the Nation, 
FER: 245 

Notices. 


Purchaſer without Notice not in- 
forced to diſcover Lands ſubject. 
to a judgment, 47 


Otherwiſe where a Decree in Chan- 


cery has been, 


48 
| 


Where firſt Purchaſer. pays not the 


Purchaſe-money according to Ar- 

ticles, a ſecond Purchaſer ſhall be 

admitted tho' he had notice, 122 
A Title in Equity of a Truſt is bar'd 
by a Fine, and Non-claim where 
the Perſon to whom the Fine is 

levyed hath no notice, but hot 
where he hath Notice, 126 
No Notice ought to be put in by 
way of Anſwer, and not by way 
of Plea, | 


Vide Poftgage, Purchaſe. | 


private Concerns, | where 


| | 4 SOT: | 
Where Notice ſhall be imply d, 246 | 
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Heir; but if after the day, then = : . 
ſhall go to the Executor, for it O. 
came from the Perſonal Eſtate, | 
and ſhall return thither again, Oath. 


A Defendant on FR ſhall 
diſcharge himſelf by Oath 

ſhall not charge another ſo, 249 
Office, Vide Sheri, 

A Commiſlary's Place 1 the Army 


fold, and after ſome time the Pur- 
_ chaſer put out, the Vendor de- 


4 


creed to refund, 82, 83 
A Surrogate cannot make a Deputy 
and reſerve Profit, 42 


DO dhan. 

Account of an Orphan's Eſtate be- 
fore the Aldermen in London diſ- 
low'd in Chancery, 1770 


Dutlawyy, 


| A Party alienating after Outlawry, 
his Lands are not ſubject to it in 


the hands of the Alienee, 44 


6ꝗy —— _ F® 


41 


P. 

Partition, Vide Ireland. | 
Partition between Tenants in 
Common decrecd, though 
want of Paſture, &c. urged, 237 


Pattn er. 


of Sums under 40 8. but a Man, 


allowed, and à Surcharge al- 


—— —- 


4 n 
„ 


— — * ” L — 
9 — — — ni ̃— .. ⁵²— U ̃⁵²— Ä — 2 


— 


The TABLE, 
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Pare 2 2. 


orgs 


Partnerſhip. 


One Joint-Trader in Partnerſhip 
ought not to contract a ſeparate 
Debr, 

anner, 38 

No Benefit of Survivorſhip among 
Joint-Partners, 129 

Part-Owner of a Ship thar refuſes | 

to ſet her out, ſhall have no ſhare 
of the F reight, | os 

N Vide Bankrupts. 


Patty. 


Several Coincident Cauſes being 
heard together, Decree againſt 
one who was no P to ſome 
of the Bills, 234 


Peer. 


Sequeſtration againſt an Infant- 
Peer far not appearing, 163 
| 18 of Peers, their Privilege, 
4 244 | 


Penalty. 


A A DOTY can never be demanded 


in Equity, the Party performing 
rkhat for which the Security or Pe- 3 : 
88 | 


| 1 — — is given 


By the Cuſtom of J Baan. 
tations tho in Fee, are not to go 
to the Heir nor Legatee, till Debts 


paid, 145 
Plea. * 


without conſent of his 


. 


Where a Plea in Chancery is falſe 
and fraudulent, the Plaintiff there | 


— 


ſhall have the a advantage 2: as 
if the ſame Plea were found falſe 
by Verdict at Law, and ſhall 

have all the ſame Conſequents 
there as follow on a falſe Plea at 


Law, to all Intents, 201 
Poſteſſion, Vide \Copyhold, Infant. 
Painting. 


Letters Parents granted for the Print- 
ting Law-Books, good, 68 


| Statutes Printed at Amſterdam and 


imported, a Perpetual Injunction 
to ſtop the Sale of them, and the 
Reaſon, 76,93 


Publlege. 


| A Breach of Privilege redreſt by 


{- 


motion only, without any Bill 
depending, 69 
Vide Peer. | 


Pꝛomile. 


Widow promiſes Io for 1 if ſhe mar- 
ries again, demur becauſe a Catch- 
ing Promiſe, and unconſcionable _ 
Bargain : Demurrer over-ruled, 


241 
Pꝛoof. 
| oa not in Iſſue, yet allowed at 
the Hearing; 196. 
Purchaſe. 


Purchaſer where relieveable againſt | 
the Title of him who encouraged : 
him to purchaſe, 108,128 

Relief againſt a Purchaſer for a Par- 
cel which he paid not for, 195 

Purcha- . 


The TAB L 


Purchaſer allowed in Equity to pro- 
tect his Land: againſt a ſecond 
Srtatute, by a preceding Incum- 
brance, if he had no notice of the 


ſecond. 208 
After a Bill exhibited no Man can 
purchaſe pendente lite, 223 


Vide Covenenant, Heir, Notice. 


r 


— — 


R. a : | 

5 Redemption. 
D Edemption barr d, but no Poſ- 
R ſeſſion decreed upon the ſame 

F | 

Vide Moztgage. 
Keene.” 
A Releaſe in writing and ſigned, but 
not ſealed, cannot be pleaded in 


an Action of Covenant, 96 


Yet in natural Juſtice · it is all one as 


to the Conſcience of the Parties, 


where there is no Fraud or Pra- 
ctice uſed in obtaining it, 97 
Rent not abated in Equity upon 
Loſs, or Eviction of Profits, un- 
| leſs there be a Covenant for up- 
holding the Values, 204 
Vepozt. 
Maſter's Report made after the time 
prefixt for making thereof, diſ- 
allowed, Co 179 
Vice Intereſt, 
 Reſiduary. 
Will is, that the quantity of the 
Reſiduary Eſtate ſhall be as his 
Executor ſhall voluntarily and 
without Compulſion, declare; 
the Chancery may notwithſtand- 


2 ing make him diſcover to an Re- | 


ſiduary Legatee, 198 
_ Vide Debiſe. 


— 


_ Review. 

| No new Bill after a Bill of Review, 
I 

Bill of Review on the ill wording of 
2 former Dees? x61 
Bill of Review diſmiſt where of long 
ſtanding (as above 3o years) 
; 216 
17% Revival. 
A Suit cannot be revived in part, 
but the whole Proceedings, vis. 
Bill, Anſwer, &c. and all Orders 
mult ſtand revived, 80 


| Where divers are Plaintiffs, and the 
244 


| 


Bill after hearing abates, ſome of 
them without the reſt may re- 


vive the Cauſe, 80 
No Bill of Revivor lies for Coſts, 7 
Revocation. 


He who has power to revoke has 
alſo power (tho' not expreſt) 
to make a new Limitation, 46 
; S. 4 5 
Scrivener. 
Creditor truſts the Scrivener 
with the Cuſtody of his 
Bond or Security, and the Scrive- 


ner receives and miſpends the 
Money; the Creditor ſhall not 
recover againſt the Debtor, for it 
was his own faulr* to truſt the 
Scrivener, 77 
A Scrivener keeping the Securites of 
B. for whom he acts, B. truſteth 
him thereby with all, and he hath 
power to diſpoſe of the Monies, 


| 227 
Scrivener not privileged as a Coun- 
cel from diſcovering, 242 
A Scrivener an Agent only, 242 


Deal. 


The reaſon why the Law requires a 


Seal is, that the thing be certi ſu- 
P p ris 


A Carate having a certain 
nance, is not removeable at plea- | 
- ſure, for that would be to lay | 
— 19 


5 The TABLE. 
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— 


— 


aA 


. ris, and 
| Vide Releaſe. 
Sequeſtration. 

Several Rules concerning Sequeſtra- 

tion, 5 7 6 

A Sequeſtration does not bind till 

laid upon the Eſtate, or at leaſt 

not till order'd, | 


Vide Peer. 
Sherill. 


Under - Sheriffs Bond to pay Money 


ro the High · Sheriff out of the Pro- 
fits of the Office, ſeems good, 48 


The Maſter of a Ship is liable to Sa- 


tisfaction for Deviation and Bar- 


44 
5 
| Bill taken pro confeſſö where the De- 


to prevent Surprize, 97 


ratry contrary to the Charter- 


party, and not the Owners, 239 
Vide Pattnerſhip. 


Mainte- 


foundation for Simony, 
Sollicitoꝛ. 


Sollicitor receives Money without | 


his Clients Order or Knowledge, 


he ſhall pay it with Intereſt, Coſts | 
and Charges, XRD 
Statute. 


Purchaſer allow'd in Equity to pro- 


rect his Land againſt a ſecond 
Statute by the firſt, if he had no 
notice of the iecond, 


— Surety. 
A Surety not bound in Law, is not | 
bound in Equity, 22 
Survivo!. 


Where a Man deviſes to his Execu- 
tors, or makes ſeveral Men Exe- 


*cutors, the Survivor carries all; | of Truſt, rejected, 


208 


| 


bur where a Term is deviſed in 

Common, (ſhare and ſhare like) 

there ſhall be no Survivor, 65 

Tail, Vide Truſf. 

a N Intail of a Term cannot be 
becauſe then there would be 

a a Perpetuity of a Term, 236 

Tithes, Vide Curate. 


fendant (a Quaker) refuſed to 
anſwer in a Suit for {mall Tithes, 
and a Decree ; the Valuation re- 
fer'd to a Maſter, 2 37 
= EZ So 
A Truſt is a Creature of the Chan- 
cery, and not within the Statute 
M. 2. de donis, 64 
Truſt in Tail not favoured in Chan- 
s cer y, 2 | | 3 O 
Any legal Conveyance or Aſſurance 
by Ceſtuy que truſt, ſhall have the 
Tame effect and operation upon 
the Truſt, as it ſhould have had 
upon the Eſtate in Law in caſe 
the Truſtees had executed their 
Truſt, 55 
Ceſtuy que truſt in Tail ſuffers a Com- 
mon Recovery; decreed a good 
Bar, 63.64, 78 


Truſtee robb d of Infant's Money, 
8 


allow'd, 8 
Bond taken in his Child's name, no 
Truſt, but Proviſion for the 
Child, unleſs otherwiſe declared 
at the time, 26,232 
If Tenant in Tail of a Truſt cannot 
bar the Remainder by Fine, yet if 
he makes a Feoffment, or Bargain 


and Sail, he may bar his Iſſue, 64 

| Proofs touching Parol Declarations 

37 
A 


© 
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A Term in Truſt for the Wife, whe- 
ther extendable and ſaleable for 
the Husband's debts, 73 

If there be a Suit depending be- 
tween the Heir and Truſtee, a 
Purchaſer comes in at his Peril, 

LT bes HUE 855 116 

Servant of Truſtee ſhall account to 
Ceſtuy que truſt as well as to his 


Maſter, 121 
Aſſignment of a Term by Admini- | 
ſtrator in truſt for himſelf, ſet a- 
129 


ſide, e | 
A Truſtee removed out of the Truſt 
where the reſt refuſe to join with 


him, 5 111 
Truſtee to pay feveral Legacies 


pays one, the Eſtate falls ſhorr, 
e paid in his own wrong, for he 
ſhould have taken Security, 132 
Truſtees allow'd all real Cofts, 138 


A Breach of Truſt cannot be de- | 


creed, unleſs where Recompence 


hath been made, 144 


A formal Settlement in Fruſt in the 
times of Rebellion to preſerve a 
Wife's Eſtate from Sequeſtration, 
and the Husband's Covenant, a- 
voided by the Teſtimony of one 
Wirneſs of real Intent, 180, ; 
| | 182 
Where Creditor levies more Money 
than due to him, he becomes a 
Truſtee, or in nature of a Tru- 
ſtee, for other ſubſequent Credi- 
tors, in Equity, 184 
Where there is a Truſt of Land in 
Ireland, and the Truſtee being 
here in Exglund, whether this 
Court hath Juriſdiction, 189 
Land deviſed to Truſtees out of the 
Rents and Profits to pay Debts 


and Legacies, the Truſtees may 


ſell the Land it ſel, 205 


| Debts decreed to be paid out of a 

Truſt after the Widow s death, 2 11 
A Truſt is bar d by a Fine, 247 
Vide Þetr, Notice, Advancement. 
1 Ctial. 
1 order d for matter not alledg- 
Trial directed upon a Point not in 


Hue, ; 
Vide Witnets, *** 
V 
| Cerdic. | 
A Verdict at Law pleaded and 
; allow'd, | 251 
Gotuntary. 


Heir aided againſt a Voluntary De- 
viſe, { 


A Voluntary Proviſion for the wi. 
dow binds not the Heir, 69 
Voluntary Conveyance by a Per- 
ſon weak (tho not Lunatick) 
avoided, 103 
Poſſeſſion no concluding Evidence, 
to ſupport a voluntary Convey- 
ance, 15 
Heir not bound to diſcover Deeds 
where a voluntary Conveyance, 
without Conſideration of Money 
paid, is ſet up againſt him, 134 


Ales. 
Pious Uſes wholly ſubject to the 
Chancery, = * 
Vide Charitable Uſes. 
w. 
Ca, 


Aſting or defacing a Seat 
by Tenant for life, tho 
diſpuniſhable of Waſt by expreſs 
Grant, may be ſtopt in 3 34 
ill. 


. 12 a 
- 


Labs 2 
— — ORG 


— 


* b 
$ . eee „ — 3 einn - 
&. q =» — 


a 


The? TABL E. 


Part 2. 


—— 


| Will. | 

Will cannot be of Land but in wri- 
ring, I 
Limitation of Eſtates in a Will, 

tranſpoſed i in Equity to preſerve 
contingent Remainders, 11 

A Will is taken as at rhe time of 
the Death of the Teſtator, for till 
then it is no Will, 24 

Leaſes, &c. waiting on the Inheri- 

tance, ought not to be divided 

from it by a Wiil not ſigned 5 

the Teſtator, 


Will ot Land atteſted by three Wit. 


[ 


neſſes ſubſcribing at the Requeſt 
of the Teſtator, tho' at ſeveral | 

times and not preſent together, 

good within the Statute 29 Car. 2. 


* 109 
Will to pa his Debts out of his 
Real and Perſonal Eſtate, Execu- 


tor pays more than the Perſonal 
Eſtate, he ſhall be re-imburſt our 

of the Real Eſtate, 109 
Will cannot charge Lands with a 
Sum to finiſh a Building, 127 


In Teſtamentis ratio tacita non debet 


con ſiderari, ſed verba ſolum JpeGar; 
debent, 1 


1 55 
The Probate of a Will of Lands nor | 
Evidence, but the Will it ſelf | 


muſt be produced, 
Vide Eccleſiaſtical Court. 


Witneſs. 


Where a Commiilioner in a Cauſe is 
himſelf ro be examined as a Wir- 


202. 


B preſence, he cannot be after exa- 


mined, having heard the former 
Examinations, otherwiſe his De- | 
_ Poſitions may be ſuppreſt, 79 
One Plaintiff in a Cauſe in Chan- 
_ cery ſtruck out, and gives Evi- 
dence at a a Trial at Law ; the 
Trial fer aſide, 80 
New Witneſſes may be examined 
on a Bill of Review, 81 
Defendant not obliged to diſcover 
Witneſſes, 84 
Witneſs demur d to an Interroga- 
cory, becauſe ſhe claimed Intereſt 
in the Land; diſallowed, be- 
cauſe ſhe did not ſwear it, nor 
ſhew what: Intereſt, 208 
If a Man be named a Defendant . 
who is proper to be a Witneſs, 
the Plaintiff may by order ſtrike 
cout his name before Anſwer, but 
after Anſwer he may by order 
_ examine him as a Witneſs tho 
his name be not ſtruck our, if 
otherwiſe competent, as if he diſ- 
claim, &c. — 214 
Witneſſes not re-examined on the 
{ame Interrogatories, 217 
Depolſitions ſuppreſt where one 


q : 


Witneſs was examined three 
times to _ ſame matter, 79 
C7 02ds, 


The ſame Word in the ſame Will i iS 
of the ſame ſenſe, 169 


So long as flail be, is ſo long as may 


neſs, he muſt be firſt examined; 


nd may grant, is (ſometimes) as if 


and if others be cxamined in his 


FINIS. 


be, 1 
5 | A 
it had been ſhall grart, 191 


